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sc The present sheet is almost exclusively given, though we have no doubt that the treaty was a fran. 


“ip to the ivsertion of com. 


Porter’s defence before; dulent one, it may be impossible for the Creeks t> 


ihe court martial, and we thought it best to give the furnish procfs sufficient to annul it. 


whole atence. We are informed that the court made | 





up its verdict on Thursday last—but-the result can- | Corrox. The actual stock at New Orleans on a 
not be (rightfully) known until the president has | certain day inthe beginning of last month, was 25,403 
passed upon it, and it will require considerable | bates—5,044 of which were on ship-board. The de- 
time for him to examine all the testimony and pa- | mand was very limited. The largestsale for the week 
pers necessary to a decision—which wil!, no doubt, | preceding was 153 bales from Mobile, at 244 cents. 

te made with all that clearness and promptitude | It is estimated that almo.t 250,000 bales will be ex- 
that has ever distinguished his public conduct and | ported from Louisiana and Alabama, during the pre- 
character. On account of the deep interest taken {sent year—or about $0,000 bales more than last year! 
in this trial, and before it was possible that the merits | This increase will not include all of the growing crop, 
of the case could ve understoed by the people, (a cir- | which is expected to be much more increased thati 
cumstance which every friend of the laws must re- | the preceding estimate would show. A writer in the 
gret), the decision will be very impatiently waited | Charleston Mercury says “this year we may fairly 
for, by a considerable portion of the community. | calculate on the production of 500,000 bales of cottou 


The defence against the 


first charge is copied from! which, at $60 per bale, will equal $30,000,000"—- 


the “National Intelligencer,” and that against the | meaning the whole crop of the United States. 
econd from the “National Journal,” beeause they Liverpool, June 21. The inquiry for cotton this 
een to be more full, and, perhaps, the most per- week has been but limited. The sales by private, are 


fect, respectively. 


‘only 1,700 American, 600 Brazil and 109 Egyptian, 


The insertion of the defence will probably involve | West India, &. The public sales on Friday, con- 
is in the necessity of publishing some other long ar- | sisting of 5,750 bags, chiefly American, were well at- 
icles Ou the subject—but it is our main business to | tended, but not more than 2,850 bags sold, at a reduc- 
collect and preserve such things; and the importance tion of about 3d. to 4d. per Ib. from our quotations ot 
of them is seen by the frequent references made to the Ist instant. The arrivals are $3,500 American, 


this work in the defence. 


600 Brazil, and 4,800 Egyptian. 


=> Among the many matters postponed this week, | Sea-Island, Georgia, 2s. 4d. a 3s. 2d.; Stained de. 
are the proceedings of the Pennsylvania convention |1s. Id. a Is. 7d.; Upland do. 1s. O4d. a Is. Shd.; Ala- 
for the promotion of iuternal improvement, and that ,bamaand Mobile ls. 1d. a 1s. 3d.; New-Orleans Is. 1d. 
at Staunton, Virginia, to bring about a reformation a ls. 5d.; Pernambuco ls. 5d. a 1s. 6d.; Bahia and 
of the constitution of the state. Success to both! 'Maceio 1s. 33d. a 1s. 44d.; Maranham 1s. 4d. a 1s. 44d.; 

eC PMr. Clay is detained at Lebanon, Ohio, by \Minas Geraes Is. 14d. a@ Is. 2d.; Para Is. 34d. a Is. 4d.; 
‘he severe iliness of his youngest daughter, He is |Demerara and Berbice 1s. 3d. a 1s. 5d.; Barbadoes, 
not expected at Washington until about the first of 1s. 14d. a 1s. 24d.; common West India Is. 1d. a 1s. 


henext month. 
=>" >We have another 


'21d.; Bahama Is. ld. @ Is. 34d.; Carthagena Is. Od. a 
“lot” of documents from (1s. 04d.; Bourbon 1s. 3d. a 1s. 7d.; Egyptian 1s. 34¢. 


icorgia, which we shall publish as soon as we can. ja 1s. 5d.; Surat 10d. a Is. 1d.; Bengal 84d. @ 104d. 
Lov. Troup seems resolved on making a survey of | [Though the price is yet high, the specu/ation is over. 


what is certainly, as yet, the Indians’ land, notwith- 


“Save himself who can.” There is now ro knowing 


sanding the request of the president of the United at what the value of cotton will settle. Whether 
“tates that it should be postponed, and the sugges- | above or below the price which it bore immediately 
‘ion of general Gaines. His language is intemperate | precedent to the late gamblings in it. If the pre- 
seyond any that, perhaps, ever before appeared in |duction shall be as great asthe southern papers lead 
what are called ‘official communications,” as though | us to believe that it will, all who ploughed up their 


ue expected to scare the 


president and gen. Gaines | fields of corn to plant them with cotton, as we are 


‘nto an unqualified submission to his own will! told that many did, will be great sufferers by it.] 

As to the lands, they are still the property of the —— 
Vreeks. The treaty docs not stipulate for the pre-| Forrrcn news. After a Jong interval we have 
ent survey of them, aud McIntosh aad no right, (even | news from Europe, from London papers to the 22nd 
i! he ever did consent to the measure), to admit an (of June. We haye room only for a very brief sum- 
etry upon them; or, if he had, his successors have | mary. , 
‘ue same right to revoke the permission which he| The Jate reported victories of the Greeks over the 


gave. Though a person 
‘welve months hence, it 





Sells a house, celiverable | Egyptian army and navy, are fully confirmed, and it 
is just as much his own, as | would appear that the efforts of the Turks will net 


‘0 the keeping-out or letting-in whom he will, as ever j avail them any thing, in the present campaign—be- 
it was, unless the contrary was stipulated in the bill | cause, indeed, that they may be hard put fo it to de- 
of sale, until the time for celivery arrives. It is not | fend themselves. The constitutionalists are gather- 
pretended that there is such an article in the treaty*— | ing into large bodies in Spain—and the kingis said to 


and every consideration 


that should operate on the |be alarmed for his own life, threatened for some of 


mind of a reasonable man, would induce the post- | the bloody murders that he himSelf has committed, 


— 


ponement of a survey, lest the Indians may be pro- 
voked to commit some excesses by such a trespass 
on their property—and to allow them time to reilect 
upon that which, perhaps, is now unavoidable—the |The clergy, however, had proposed te raise an army 
siirrender of their lands at the time appointed: for, | for the king, if he would vest the appointment of 


and for which bumanity itself must wish-him to be 
punished. A general rising is looked for—it is only 
the presence of the French treops that prevents it. 








Recisrer. 
Vor. XXVIVI.——24 


- |the officers in theni!! Nothing very important has 


aQ ; . =" > ° . . 
see the treaty, pase €3, present volume of the jliappened in Great Lritain or France, except a great 


idecline in the price of cotton, es stated above— 
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n further reduction was expected. Itis stated that) 
the British have taken the king and queen of Ava, 
with so great a quantity of treasure, that the prize- 
money to a lieutenant will amount to /.18,000, or 
about $30,000! This is plundering by wholesale. 





Geverat LArAyettef, in reply tothe mayor of St. 
Louis, spoke of the American union in the following’ 
language: | 

“An union, sir, so essential, not only to the fate of 
each member of the confederacy, but also to the gene- 
ral fate of mankind, that the least breach of it would 
‘e hailed with barbarian joy, by an universal war- 
whoop of Europea aristocracy and despotism.” 

Yhe general left Washington on Saturday last, 
accompanied by the president of the United States, 
‘> visit the late president, Mr. Monroe, in Loudon 
county. He will also soon. visit Messrs. Jefferson 
and Madison to take hisleaye of them. As the Bran- 


dywiae is rapidly fitting, it is thought that he will sail | 


that should have preserved me unmoved and se}f. 
balanced in mind and temper; yet, after all, I bow 
with humility and experimental conviction, to the 
moral system of compensations, that bringeth good 
out of evil; for innocence, made but the more manij- 
fest and clear, from the severity of its trials, is the 
bright reversion, that might have animated hope, an4 
endued me with the passive fortitude of endurance 
through a longer and more penal term of tribulation. 

The accusations, which I am now to answer, pre- 
sentthis singular feature: whilst they branch out into 
two distinet classes of offence, the most dissimilar 
and the most unequal, as well in the quality and de. 
gree of the legal and the moral gnilt imputed, as in 
the importance and interest to the community, of 
the principles involved, and of the actions to be con. 
demned or justified; they all originate in the sams 
source, and are closely connected by the causes that 
have produced them, and by the passions and motives 
that uphold them. — 





for France, about the Ist of next month. 





Cena. The U.S.ship Hornet, (arrived at Norfelk), 
met, going into Havana, a French fleet of 13 wen of wer, 





The first branch of the accusation brings into dis. 
cussion the mostimsportant and vital principles ef the 

high and awful sanctions, by which national sove- 
| reignty is tobe maintained and vindicated by arms 
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12-ef them ships, four of which of the line, An impres-| while the secend hinges upon certain minute pune. eithe 
sion had recently prevailed in Havana that the island | tilios of ceremonious respect. A devoted servant of set 
of Cuba was ceded to France, and it was even re-| the republic, who had consumed the flower of his ” o 
ported that a French frigate, with Spanish troops on | years and the vigor of his life in arduous, and, as he ad | 
hoard for Havana, had been captured by a British | hoped, acceptable services; who had looked for ap- ns e@ 
man of war. probation, if not honor as his reward, for an unstint- uni 

The fleet above-mentioned is that which was at| ed exposure to labors, privations and dangers, so Milbe le 
siayti—but its force seems to be over-rated It is; much the more disinterested, as however, beneficia’ eta 
said that they have on board one-fifth of the sum, | to his country and to mankind, it promised few of 0 be 
or about six millions of dollars, which the Haytiens | the persomal gratifications which may laudably be [Reati 
agreed to pay for the acknowledgment of their ince-| sought in the renown of the more striking and brilli- me ti 


peugence. 





Commodore-Porter’s Defence. 
FROM THE NATIONAL INTELLIGENCER. 
Naval Court Martial—Friday, August 5. 
The court met at 11 o’olock, pursuant to adjourn- 


ment, and the president having informed commodore | 


Porter that the court was ready to receive his defence, 


autachievements of war; who was conscious of having 
acted with the mostimplicit respect and exact fidelity, 
to what he understood to be the views anc instruc- 
tions of his superiors; who, with wasted powers of 
life, but untiring activity and zeal, had exerted for the 
fulfilment of the utmost scope and end of those in- 
structions, whatsoever of efficient energy, a constitv- 
‘tion worn and broken in the public service had leit 

uim;—that such an one should have been somewhat 
;sore and impatient under rebuke, that came likea 


————- — 
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he requested to be heard by his counsel; and accord- | portent and a wonder upon his astonished senses, was nto 
ingly, | far more natural than that complaints of misconstruc- Ji S! 
Walter Jones, esq. rose, and procecded to dcliver, | tion and injustice should have been construed into pstr 
on behalf of the accused, adefenee, of which we give | disrespect; and free, but decorous, remonstrance, hy 
the followinz report: | treated as little less than mutiny. f th 
Mer. Presid it, aad gentlemen of the court-martial: In my justification against these charges, IT mus: {m 
4fter having endured a long and mortifying sus-| regret the necessity of occupying a large portion of iis 
pense; the frown of undefined indignation, and the | the valuable time of this court, than any intrinsic dif. str 
anviet.es of ambiguous censure, I have experienced | ficulties in the questions themselves might possibly 1¢ 0 
a sensible relicf from a public investigation, promis-; have required. But the terms in which the charges. io 
inz a determinate issue, on anyterms. Even the hard | have been framed; the often complained of vaguenes: fsu 
measure that has been dealt me, in the manner and | and uncertainty of the nature and degree of the offence foub 
the spirit of the prosecution, both before and during | intended tobe charged; the mystery observed as to the ons 
ihe progress of my present trial,is amply compensated, | application of the facts and circumstances, given i ve 
whatever be the event, by the opportunity afforded | evidence, to the gist of the accusation, and the defec: d 
me of a full and open justification before the world; | of any advertisement of the points intended to be in har: 
and of submitting my cause to a tribunal, between | sisted on in the prosecutiog, or that were supposec Pd 
the members of which and myself, at Jeast so much to require elucidation in the defence: all these cir As 
of intelligence and community of sentiment. exists,; cumstances compel me to traverse a wide field a8 con 
as to free me from the apprehension of receiving less; well of conjectural as of obvious justification. pnd 
than justice-at their hands, and to acquitme, their} Before I proceed to disenss any matter of facto ilit 
minds, from the suspicion of appealing to their favor, | law, put in issue by the first charge, it may be usefu. nd s 
for any more than justice. If preparatory censures ' to attain as distinct an understanding as possible 0 ode 


have tended to wound my feelings or to prejudice | its terms, and of the nature and degree of the guil! D in 


my cause; if astern and jealous inquisition have | imputed by it. ant 
probed every part of my professional character and| The general head under which the offence intend- Jind 
conduct, where the sensitiveness of a man of honor,}ed to be charged is classed and characterized, con- ts | 
or the presumed defects of human frailty, might be} sists of two members: first, “disobedience of orders; He s 
supposed to shrink from the searching point; and, if, second, “conduct unbecoming an officer.” The firs! es 


taken unawares by the suddenness of the attack, or| doubtless, falls under a-general description of mill- 
the novelty of my situation, an exeruciated sensibili- 
iy may, forthe time, have broken through the guards 


tary offence, common to every organized body ot y 
military force in the world: but, in every military Bp ich 
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self, FF -—-—— = =< = ——= 
Dow, code, by Which such an offence may be punished, the 
? the ~paraeter and functions of the officer, whose orders are 
good ipposed to have been disobeyed, and the nature of 
hani- wich orders, are usually defined with all reasonable 
S the precision. In the 5th and 14th of our naval articles 
, and ‘ft war, this species of offence is defined in terms 
ance, nearly equivalent to the corresponding articles in the 
tion. FR aval and military codes of Britain, and in our own 
 pre- qilitary articles of war. Our Sth naval article of 
t into war is, in terms, restricted to the orders of a com- 
Milar nanding officer, when preparing for, or joining tn, or 
d de- actually engaged in battle. But the i4th article, con- 
a8 in ceived in terms somewhat more comprehensive, en- 
Yy, of MBSacts that “no officer or private shall disubey the law- 
| CON. ful orders of his superior officer, or s! ike him, &c. 
same while in the execution of the duties of his office.” The 
» that punishinent of the offence, in either of its modes or 
Dtives jegrees, is “‘death, or such other punishment as a 
oart martial shall inflict.” Then, if by the ‘‘disobe- 
0 dis. jience of orders,” here charged, be intended any 
ef the Biofence known to the naval articles of war, and pun- 
sove- jskable under them, it implies that I had received, 
rms— [from some superior officer, in actual command, 
pune: either while engaged, or about to be engaged in 
ant of attle, or otherwise “‘in the execution of the duties of 
of his is office,” some order which J had disobeyed: and so, 
as he ad brought myself in the danger of a capital offence, 
or ap- [is every military offence is denominated, which is 
nstint- PBpunishable either with death or cashiering, though it 


FS, $0 he left to the discretion of a court martial to inflictany 











| 








Cficia! FRets punishment. When this general eharge comes 
ew of 9 be deduced into particulars, in the form of a speci- 
sly be PBMcation, no orders, either commanding or forbidding 
brill: [ne todo any act whatever, are set fourth, either in 
having ecms or in substance. Nocommanding or superior 
delity, Hiipdicer, from whom they are supposed to have issued, 
struc: 3named ordescribed. The specification simply sets 
ers of Miput the naked and insulated fact ofa certain invasion, 
for the Bby force of arms, upon the territorial sovereignty of 
ose in- JBpain, accompanied by ‘‘divers acts of hostility against | 
nstitu- Hie subjects and the property of that power;” and, | 
ad leit Hijrstead of any averment that, in so doing, the orders 
sewhat Hf my commanding or superior officer, were disobey- 
like a d,the conclusion of the specification branches out 
es, was Hnto a “contravention of the constitution of the Unit- | 
nstruc- 1 States, and of the law of nations, and a violation of | 
d into structions from the government of the United States.” 
trance, ‘ow, whether any “‘contravention of the constitution or 
{the law of nations,” not involved in a discbedience 
T mus: i military orders, be an offence cognizable, under 
‘tion of is charge, by a court martial; or, whether general 
sic dif’ Hfistructions’ from the government be identical with 
ossiblis i¢ orders of a commanding or superior officer, and a vio- 
harges . ion Of such tnstructions equivalent to a disobedience 





uenes: 





{such orders, are questions of grave import; and will 
oubtless, in their due order, receive the deliberate | 
onsideration of the court. At present, however, we | 
te endeavoring to ascertain the essential character | 
dterms of the offence, actually intended to be| 
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D inflame the guilt of simple disobedience, by any 
anton abuse in the manner and circumstances at- 


tend- nding the commission of the act, as in the “divers 
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I shall hold myself, however, completely dispense 
from any obligation or necessity, to pursue further 
the labyrinths into which this indefinite member of 
the charge might lead us: Since, | think, if any pro- 
position can be made clear, by human evidence, it 
would beimpossible, for the most vindictive accuser, 
to find any pretext in the facts of this case, for push- 
ing the charge beyond a simple departure from the 
letter or spirit of the positive rule of action, supposed 
to have been prescribed to me, whether it be the 
constitution of the United States, or the law of na- 
tions, or my instructions, that establishes the law or 
rule which I am supposed to have “contravened” or 
“violated.” If I have offended at all, itis in the sin- 
gle transgression of that law orrule: “the head and 
front of my offending hath thatextent, no more.” I 
shall, therefore, leave it to the court, without further 
remark, to decide, from the evidence, whether it 
were possible to have conducted a military operation, 
on neutral territory, with a more scrupulous regard 
to all the rights of person and property, which such 
an operation could, in the nature of things, bave left 
inviolate. If the act were unlawful in itself, I must 
abide the consequence; but it lies not, I think, within 
the compass of human ingenuity or malice, to con- 


tend that the act, as being either lawfulin itself, was 


stripped of its Jegal sanctions, and had its quality of 
lawful changed to unlawful; or, as a sheer trespass, 
that it was inflamed beyond its intrinsic character 
and degree, by any wanton aggravations or abuses in 
the manner and circumstances. 

The question, then, is presented in the simply form: 
Whether the act complained of was, under the cir- 
cumstances and inducements that lead to it, an infrac- 
tion, either of the constitution of the United States, or 
the law of nations, or of my instructions from the go- 
vernment of the United States; and, in that order, I 
proceed to consider it. 

Whetber a belligerant operation, in the course of 
an authorized war, be constitutional] or not, is a ques- 
tion which, 4 ithave any significancy, or \-e capable 
of any determinate solution, may be considered as 
nearly identical with the other question suggested by 
this charge; namely, whether it be consonant to the 
law of nations, supposing the law here intended to 
consist of the conventional or customary rules, by 
which civilized nations have agreed to contro] and 
mitigate the ferocity and the calamities incident to a 
state of war, and which constitute what is called the 
law of war. All that the constitution of the United 
States has to do with the matter is, that it has com- 
muniecated to the general government the unqualified 
jurisdiction of war and peace. The power to carry 
on war, offensive or defensive, involves, in its terms, 
every right, immediately or remotely, incidental to 
that state and condition of human society. In what 
these incidental rights consist, must be determined by 
the known or necessary conditions and consequences 
of war. Whatever of these the most comprehensive 


harged; its legal attributes and consequences may be | signification of the term may embrace, are necessarily 
| constitutional; and the law of war, as it is called, is 
As to the second member of the general charge, | in many respects so vague, and so dependent upon 
conduct unbecoming an officer;”—wheiher it be in- | arbitary views of necessity or expediency, to be 
rnded to describe a mere incident to every act of | judged of by hostile parties, as justified by an infinite 
litary disobedience; or to impute some gratuitous | and incalculable variety of peculiar circumstances, 
nd superadded circumstances of aggravation, in the | that it scarce furnishes a definite or intelligible rule 


by which it may be predicated of any military opera- 
tion, that it is either constitutional or unconstitution- 
al. The only constitutional question, therefore, is, 
whether the war itself were, itself, authorized? that 


‘ts of hostility,’said to have been committed ‘against | is, whether commenced or carried on by that autho- 
he subjects and property of the king of Spain;’’ are 'rity to which the constitution has exclusively deie- 


This brings us to the consideraton of the second 


rst €stions left in the characteristic obscurity and un- | gated this high power. 
mill tlainty whieh have veiled the “head and front of 
y of 


y offending,” from any distinct view of it, that | test, which, it is suggested, should be apolied tomy 
ight have enaliled me to perceive, or to divine its | conduct, on the occasion in question—and that is the 
‘Taw of nations. 
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That branch of public law which determines the 
correlative rights and dutics either of the hostile 
belligerants, as between themselves, or of neutrals 
and belligerants, as between themselves, or of allies or 
<o-belligerants, as between themselves, constitutes a 
voluminous code, which is perhaps, the theme of as 
much undeterminate controversy, both as to its prin- 
ciples and its authority, as any that ever undertook 
to prescribe rules of human conduct; and it would 
scarce be practicable to deduce from it any definite 
rule applicable to the infinitely varied circumstances 
of actual war, and by which a military officer might 
be conden:ned for a presumed violation of the law. 
In this case, however, it will not be necessary to 
trouble the court with any reference to the more re- 
eondite and theoretical definition of general rules; 


because insofar as my conduct depends for its justi- | 


fication upon such rules, it may be referred to an au- 
thoritative and practical exposition of them, as appli- 
cable to the particular circumstances under which I 
acted. The rights and duties incidental to a state of 
war, as it aflects every party, directly or indirectly 
eoncerned, have been the subject of such lrequent 
and elaborate discussion in our own intercourse 
with foreign nations, and have received such lucid 
definition, and such various iliustration from our 
most eminent statesmen, that we may be said to have 
compiled and digested fromthe best authorities and 
the most enlighted views of the subject, a system of 


public law, upon these topics, which, if it be not) 


-—- = - 7 aan 


ae — fiend. & 


a 





| (Here the learned counsel quoted from v. 3, p. 95, 


sec. 4,in which he states the right to attack a ship 
which has pirates, or a house which has robbers jy 
it, though some of the innocent may suffer thereby. 
but adds, that, though the right is clear, it is tobe ex. 
ercised with a view to moral as well as civil obliga. 
tions, and with a leaning towards moderation ang 
humane feelings.! So far the rights of belligerants 
and the duiies of neutrals are confined, and here | 
may be permitted to remark, that, through the whole 
course of conduct for which I am now called ty 
answer, | have kept far within these limits. Neither 
the person nor the property of any innocent persons 
having been wantonly injured. 





I come now to the rights of a belligerant toward q 
third party, which is not merely an ally, but a co. 
belligerant. Hfere the rights are ample, and are 
pushed still farther than in the case last referred to 
What a neutral may lawfully do, is not, therefore 
lawful for an ally todo. Sosoon as he does, the co. 
belligerant may seize upon his goods and territory- 
[here he quoted Chitty. on the law of nations, p. 1) 
—but it is unnecessary to pursue authorities further, 
Our domestic documents are abundant to illustrate 
the doctrine. The language of Mr. Ada.*s is emphiaii 
cal, and is in perfect accordance with that of his illys. 
trious predecessors—‘There will need no citatior 
from printed treaties on international law, to prov 











the correctness of this principle; it is engraved j; 
adamant on the common sense of mankind.” Ifaviy 


+ 


> - . *?- ° | ~ i . 
veneraily adopied by the family of civilized nations, | thus laid down the general rules which apply to tl. 


as the moral and political influence of our example | subject, [shall now proceed to inquire whether S; 
extends, may at least be received, among our own stands to the United States in the relation of a newt. 


citizens, as superseding, to every practical purpose, 
a reference to the more general and less applicable 
doctrines of elementary writers. Our discussions 
with the powers of Europe, while they were belli- 
gerant and we were neutral, have settled for our- 
azives, the positive rights of neutrals; and our more 
recent discussions and collisions with one of thuse 
powers, while we were belligerant and she neutral, 
have equaliy well settled the positive duties of neu- 
trals. Therule to be deduced from the latter, is so 
much the more intelligible in its doctrine, and obvious 
and practical in its application, since it has grown 
gut of collisions and discussions of the belligerant 
rights of the United States, as correlative to the neu- 
tral dulies of this very power, Spain, whose territo- 
rial sovereignty { am charged with having violated; 
and more especially of her neutral duties, as deter- 
mined by the peculiar cireymstances of ber colonial 
depenmpencies, in one of which the scene of my sup- 
posed transgression is laid. 

The extent of these correlative rights and duties, 
netween a beliigerant and friendly power, must be 
determined, in a great measure, by the position of 
the friendly power, either as strictly neutral or as co- 
beliigerant; and how far it may act, not as an enemy, 
putas the assistant of an enemy. Ishall first con- 
sider the third party asa mere neutral. The rule 
‘or him in that case is, that if, while in the ex- 
ercise of sovereizn authority, elther by connivance, 
or theough mere weakness, he converts his privileges 
as a neutral to the aid of the enemy, he forfeits those 
privileges. They are, for the tine, suspended, and 
the belligerant has a right to invade his territory or 
to seize his shipping; these circumstances justify in- 
vasion or an arrest of trade and commerce. For ob- 
vious reasons,! shall not cite foreign authorities in 
support of this position: it is written In every page 
of the law of mations: in the forcible language of Mr. 
Adams, “it is engraved in adamant on the common 
sense of mankind. No writer, upon the law ofnatious, 
ever pretended to coutradiet it; none ofany reputation 
or autherily ever omitted toinsertit.” Jn illustration, 
t shall only refer to one, who may be termed the fa- 
trex of the law of uations, the venefable Grotius. 


rn 
fe 


‘or of an ally. The first question is, whether {! 
| United States are a belligerant power engaged in. 
lawful war? Some doubt has been started on ths 
subject from the want of a formal declaration of wa: 
it has also been suggested, that the pursuit of pirate: 
\is a matter of domestic police rather than of war 
but, on this subject, the practice of our own goveri- 
ment is fully and to the point. Though the United 
| States have almost never since their independence, 
been fully and perfectly at peace; yet, in all the 
period, there has existed bet one formal declarativ: 
‘war. I allude to that with Great Britain; with the 
'Barvary powers, our government has had years o! 
active warsare. Captures have taken place boti 
enemy’s property and of that belonging to neutral: 
there have been blockades of ports and interruption: 
‘of trade—and by what aut)ority? Only by forcee. 
the fact, that an armament has been placed in tle 
Mediterranean by the president of the United States, 
as a protection against pirates. On the ground of 
act merely incidental to a qualified war/are, has®! 
this taken place. So in regard to the Indian tribes 
there has been no declaration of war, nor has Ww? 
ever been formally recognized. The constitutio! 
has delegated to congress alone the power of declat 
ing war and calling out the militia. Under this !2° 
power alone has the president conducted all 0! 
wars With the Indian tribes. There has occurred 
instance where it has not been produced by an in'* 
sion of the Indians, actual or apprehended. As tot 
war with the pirates, in 1823, [had the same 2 
thority as the commanders of our fleets in the Mee 
lerrancan, or as the generals of our armies. 1 
force ordered, ini$13, to defend our. commer 
against pirates, was, in its nature and authority, the 
same as thuse before ordered against the Bard2) 
powers. 

I shall refer to our domestic documents for *” 
practical rules to be observed toward foreign sts 
whether. neutral or allied. And Ist, in our Indi 
wars: they all originated, not.in the declaratio? “ 
war, but in an invasion repelled. In 1814, cur’ 
our war with. Great Britain. general Jackson va 
ordered to take Pensacola, if he found that the I 
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Jians were furnished by the fort there With ammyni-} would have been inconsistent to go on and take St. 
<ion and means of offence against the United States. | Augustine. 


This precedent alone is suflicient to justify me in ail 
that 1 have done- 
Amelia Isiand aad Galveston were forcibly suppress- 


ed. Amelia Island.was in undisputed possession of | 


eee oe 


Such are the principles which have regulated our 


In 1917, the establishments at! military operations against the British, the Indians 


and the pirates of Barbary. Having stated these facts, 
it may be useful to put the court in possession of the 


Spain--Galveston was in the possession of Spain, but | circumstances under which these orders were given 


within the contested limits ef Louisiana. 
saer was taken possession of by adventurers, pre- 
tending some authority from one of the South Ame- 
riean states. They had committed no depredation 
yn the commerce or possessions of the United States, 
put the president apprehended that they would be 
the means of establishing an extensive system of 
bucaniering; and, in anticipation of piracy, he suppress- 
ed the establisiiment by force of arms and military 
oceupation. [To illustrate this statement, the coun- 
<e| quoted from Nites’ Register, 13 vol. p. 237, a part 
f the president’s message to congréss, and another 


The for-}and the subsequent transactions which took place; 
jand here I may appeal to the able and elaborate justi- 


fication given by Mr. Adams, in his despatches to our 
ministers at Madrid. These are complete on this 
head; and 1 have now only to enquire whether, in 
1823 and 1824, the government of Spain stood toward 
the United States in the same obligation, or greater, 
than in the Indian war. 

Ihave adverted to the act of congress putting the 
squadron under my command. Pirates are declared 
to be the enemies of the human race—enemies 
equally to allmen; all men are justly considered as 





message in January, 1818, idem, p. 238.] In these 
messages the principle is laid down, that the weak- 
ess of Spdin was no reason why the United States 
-hould submit to injuries, through abuses of her ter- 
‘itorial rights; the jurisdiction of Spain ceasing at 
ie point where her weakness failed to maintain her 
uithority. The principle is thus breadly enumerat- 
ed, which justified the United States, as a belligerant, 
standing in danger of injury, in taking forcible means 
to preventit. The principle is more fully illustrat- 
ed and confirmed by the proceedings of gen. Jack- 
son in Florida. The war there consisted of a mere 
defence of our frontier, from the incursions of cer- 
tain savages, called Redsticks or Seminoles. It was 
soon found necessary to depart from the strict line 
of defensive operations, and to pursue the savage to 
his fastnesses within the Spanish territory. 

This was the ordinary case of irregular Indian hos- 
tility, without any declaration, or other concomi- 
tant of war, more formal than what subsisted in that 
presented against the pirates in the West Indies and 
Gulfof Mexico. These savages are pushed, by their 
victorious pursuers, to the vicinity of the regularly 
garrisoned Spanish fortress of St. Marks; which, be- 
iug well ascertained by the general to be aresort for 
the savages, where they found aid and comfort, was 
entered by our troops by violence, and occupied— 
(see Niles’ Register, 15 vol. page 311, 312.) 

A British subject domociliated under the protec- 
tion of the Spanish law, who had acted as aspy and 
incendiary, was executed. The gencral then car. 
ried his victorious arms to Pensacola, which he 
seized without opposition; the garrison having re- 
treated to the neighboring fort of Barancas, which 
was flercely attacked, and, when on the point of be- 
ing stormed, capitulated. Thus in possession of the 
capital, and all the strong places of the province, it 
was treated asa conquered country: a civiland mili- 
tary governor was appointed; and every arrangement 
usnal after a conquest. 

All this is explained, and most amply vindicated, 
notas an act of hostility against Spain, but as done 
Virtually with her consent: it being presumed that 
her weakness, and not her will, had tolerated the 
hostile acts complained of by general Jackson. Thus 


against them. Here there is no belligerant and neu- 


jtral; all-are belligerant; nor is there any attribute of 


war that does not apply tothem. It is unnecessary, 
in support of this doctrine, to refer to authorities; it 
is fully laid down in my instructions, though in a 
condensed form. [Here he quoted the following 
passage from the letter of secretary Thompson, ou 
whose legal acumen and attainments he passed a de- 
served compliment, dated Ist February, 1823: 

“You will announce your arrival and object to the 
authorities, civil and military, of the island of Cuba, 
,and endeavor to obtain, as far as shal! be practicable, 
their co-operation, or, at least, their favorable and 
friendly support, giving them the most’ unequivecal 
assurance, that your sole object is the destruction 
of pirates. 

“The system of piracy which has grown up in the 
West Indies, has obviously arisen from the war be- 
tween Spain and the new governments, her late pro- 
vinces in this hemisphere, and from the limited 
force in the islands and their sparse population, 
many portions of each being entirely uninhabited 
und desolate, to which the ‘active authority of the 
government does not extend. it is understood that 
establishments have been made by parties of these 
banditti in those uninhabited parts, to which they 
carry their plunder, and retreat in time of danger. 
It cannot be presumed that the government of any 
island will afford any protection or countenance to 
such robbers. It may, on the contrary, confidently 
be believed, that all governments, and particularly 
those most exposed, will afford all the meansin their 
| power for their suppression. Pirates are considered, 
by the law of nations, the enemies of the human 
race. Itisthe duty of «!I nations to put them down; 
and none, who respect their own character or inte- 
rest, will refuse to do it, much less afford them an 
asylum and protection. The nation that makes the 
greatest exertions to suppress such banditti, has the 
greatest merit. In making such exertions, it has a 
right to the aid of every other power, to the extent 
of its means, and to the enjoyment, under its sanc- 
ition, of all its rights in the pursuit of the object. In 
the case of belligerants, where the army of one 
party enters the territory of a neutral power, the 








become possessed of one entire Spanish province, its | army of the other has a right to follow it there. 


capital and forts, and thinking the Indian hostilities 


ciectually checked, the general retired frora the 
field. 


But hearing fresh accounts of renewed or |of another, is more complete. 


—— 


“In the case of pirates, the right of the armed 
|force of one power to follow therm into the territory 
In rezard to pirates, 


threatened hostilities from the savages, and abuses of ' there js no neutral party; they being the enemies of 


Spanish territory, to our prejudice,he ordered gen. 


Gaines to take St. Augustine, the capital of another 
dut as gen. Gaines was on his march to 
execute this order, he was stopped by orders from the 
war department, not from any disapprobation of 
what had been done, but only in consequence of an 


province. 


arrangement with the Spanish minister to restore St. 


‘the human race, all nations aré parties against them, 
‘and may be considered a silies.” 

It is unnecessary to go further—fhere is the dor 
'trine and the illustration, and in reference express] y 
to those against whom] was to act; but I did not 
rest in this--in compliance with what I deemed the 
spirit of my instructions, I established an understand- 


ee ee - 


Marks, Pensacola and the Baraneas; after which, it ‘ing with the local governments, for which I refer the 
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court to my official correspondence with them, under | great object of the expedijion to he defeated by , 
‘date of 2nd December, 1823. [lost no time in es- | strict ‘and overstrained construction? Were not m: 
‘tablishing a specific understanding with the govern- | orders to be explained by precedent aud contempo. 
ors of the Spanish islands—they recognized the rary practice? The court will see, by reference ty 
meritorious character of the war we were carrying|the reports from my squadron, accompanying th, 
on, and promised every aid and co-operation, on | president’s message, of 2nd December, 1523, the an; 
their part, to advance it: thus voluntarily making | of the pirates in evasion—their disguises as fisher. 
themselves parties, as allies or co-belligerants. The men, as crogers, as pirdlers, &c. &c. To detect they 
case is perfectly clear, The United States, repre- | disguises, resort must be had toa thousand differen: 
sented by odicers, are bound to treat the Spanish sim-| ways. At various times officers and parties of me, 
ply as ailies transgressing their duty. Jt may, per- | landed in Cuba—they found persons, under varions 
haps, be thought that there is a difference in this re- | disguises—they cartied on hostilities against them 
speet between the power of the president of the they even burned whole villages. A village was thy: 
United States, and those who actin subordinate com- | destroyed to leeward of Baya Honda. Lieutenay: 
mands. It hus already been stated that we act pot Kearney landed in Cayo Biancho, destroyed the hut; 
against Spain, but simply repel the attack of the he found there, and burned the hoyses. Lieutenay 
enemy through her. The president of the United; Sloat had also an action ata place in Porto Rico, 
States has, of himself, no authority to make war. | called Boca del Inferno—how these cases, (which ali 
That power is delegated by the constitution to con-| received the implicit sanction of ‘the government), 
gress alone. The president may, indeed, under the! are to be distinguished from the landing at Foxar. 
authority of the act of congress, giving bim that/ do, fcannot perceive. 1 landed there in search of 
power, call out the force of the nation to suppressin-| plrates—upon information the most credible, and 
surrectigns, and to repel invasions; in the exercise which I should have been criminal if | had disre. 
of which last power, elmost all the belligerant ope- | garded, that such persons were then there. 

rations of the country, since the existence of the pre-|° The court cannot but have remarked the abundant 
sent government, have been carried on. The exer-' evidence on which J drew the conclusion that Foxar 
cise of the belligcrant right, now in question, is, in no 'do and its vicinity was the haunt and refuge of pi. 


degree, tle exercise of a jurisdiction of peace or war; 


‘but a merely incidental right of actual war, and as 
fully vested in the lowest subaltern, to whose hands | 


the arms of our republic are committed, as in the pre- 
sident hinsself. The only difference is, that the pre- 
cident, being commander-in-chief, may restrain or 
modify, at pleasure, the exercise of any belligerant 
right, by those in command under him; but, in ab- 
sence of such restraining order, these high bellige- 
ranis rights exist, to their whole extent, in the per- 
son of the conimanding officer, whatever his rank. 

This brings me to the question, whether, in my 
operation upon Foxarde, I have transgressed my or- 
ders? Before such a transgression ean be proved, 
comme order must be shewn, forbidding me to exercise 
the otherwise clesr right, then vested in me, of exe- 
euting that highly expedient, necessary, and, in all 
iis public resulisy most fortunate measure. 

My jusiifieation requires no order either command- 
ing or atithorizing it. The incidental power, to the 
tiullest extent, was inherent to my command. My 
instructions of the let February, 1823, ate to be look- 
ed to, not for evidenee of my authority, but fora pro- 
hibition, express or implied, against the exertion of 
it. {Here he quoted the-instructions.}] Now I con- 


rates. A party of these wretches had committed de 
predations onthe property of an American citizer a 
St. Thomas's. As oflicer of my squadron, who went 
to recover that property, and to detect and punish 
the depredators, was insidiously enticed within their 
power, and afterwards seized and maltreated. 
Could I suppose, was it my duty to presume, that 
this had been done with the knowledge and approba- 
tion of the local goverament of Porto Rico? J had 
established a friendly correspondence with the loca! 
governments both of Porto Rico and Cuba, (as wil! 
appear by reference to the president’s message to 
congress and the reportof the seerctary of the navy), 
| and Ijwas aware that this habit in the pirates, of form- 
ing establishments on land, in the less frequented 
parts of the islands, was well known to these goverr- 
; ments; could I then conclude that what happened at 
Foxardo was sanctioned by them? If there is any 
thing specific in the eharges atall, it is, that I did not 
pay proper respect to the Jocal government of Porto 
Rico. ~ But with whom did I meet, when J entered the 
_bay of Foxardo? With an undefined, unknown, un- 
_armed, uncharacterised mob—who, without wait- 
ing for a word even of parley, commenced acts o! 
hostility against me. They were wholly the aggres- 


— 





tend not only that there is the absence of any such sors—no injury, no act of hostility whatever, had 
prohibition, but that there is a positive injunction on | been committed by my squadron, or by any person 
me to proceed as I did. If ! had neglected, I should ‘on board of it, whemthey commenced training their 
notonly have basely betrayed the high and sovereign! guns upon my vYessels. . What conceivable reason 
rights of war, upon which the glory and the safety of ; had I to think that these were the lawful agents of 


vhe nation mainly depend; but should actually have , the local government rag Hare than lieut. Carson, 
3] 


violated my instructions, by a course of conductdi- 
rectly opposite to that which js now said to have con- 
stituted a violation of the same instrections. Now, 
ist. in regard to those parts of my instructions which 
command what is to be done. {Here he quoted at 
large. } : 

In isterpreting these orders, I shall lay down cer- 
tain general rules which prevail in the construction 
of alisimilar instruments. The court will perceive 
that these instructions command duties to be per- 
formed. They require an exertion of power, and 
they lay down limits for its exertion. 

1. We must resort to the reason or final cause 
which was had in view by the expedition. What 
was this final cause? The suppression of piracy, 
#yd the protection of the commerce and the citizens 
of the United States, colleetively and individually. 
Whatever would conduce to this end, 1 was not only 


authorized but bound todo. Next, Linguire, was the | 


| lieut. Kearney, or lieut. Sloat, had to suppose whom 
! they found, aad whose establishments they burnt to the 
| ground, were lawful agents of government?_ 1 knew 
| that the pirates were always to be found under the 
| guise of honest men—and I leave it to the court to 
| Say whether, when I approached Foxardo, a: place 
notorious throughout all the vicinity as a principal 
haunt of banditti, when! found a mottey ‘collectior 
of ill looking wretches drmed, and training thei? 
guns upon me, engaged in unprovoked hostility 
against a force known to be engaged in the suppres- 
sion of piracy, I was bound to believe them to be act- 
ing under the authority of the local government 0! 
Porto Rico. Surely, ! was justified in landing ane 
dispersing them—indeed the only doubt which cros- 
sed my mind was, whether I did enough in so doing’ 
f only deprived them of the power of doing injury 
and then to prosecute further inquiry, marched a few 
miles up into the country. Here, indeed, 1 foun 
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. certain officers of the place—but, so far from claim- | at length.] 1 will use to my instructions the same 


ing to be the loca! government of Porto Rico, or acting | process of illustration which was applied to those 
under its sanction, they excused themselves for the | given to gen. Jackson concerning. his expedition in 
abuse of my oflicer by alleging that they had acted | the Seminole war; and if it shall appear, that the 
under an external compulsion in so doing—and by | powers granted to him, were less, or at least not 
hinting that there was something mysterious and un-} greater than those to me, it will follow, that I was 
divulged in the necessity which induced them to act | bound to expound the terms of mine as going to the 
contrary to their duty. So far then as the evidence | same extent with his: for so great an opprobium is 
soes, there appears to have been no violation of the | not to be supposed as that, when the government has 
authority of the government of the island; but it ap- | given the same powers to two different officers, and 
pears, on the contrary, that that government was in. they exercise these powers to the same extent, the 
no wise concerned in the affair. Iwas warranted to one shal! be excused and praised while the other is ac- 
believe, that those whom I found at Foxardo were act- | cused and condemned. Let us, then look at the terms 
ing against its authority, not by its authority —thai that) under which gen. Jackson invaded and took posses- 
authority was exerted to suppress piracy, not to en- | Sion of two wiole previnces of the Spanish domi- 
courage and defend it; and, therefore, no matter to/ uious, produced a state of things which he himself 
what extreme I had proceeded against those persons, | Says was equivalent to an actual cession of those pro- 
the circumstances were such as to have justified me. | Vinces, and established, not only military, but civil! 
But let us look to subsequent events for a still} government there. By reference to the. memoria} 
clearer illustration. Has the acts of the local au-! presented by that officer to the senate, in reply to a 
thorities at Foxardo ever been espoused and vindi- | reportof a committee, it will be seen that an order 
cated by the government of Porto Rico? One would) had been given to gen. Gaines, who preceded him in 
imagine that if those authorities had been warranted | the command, authorizing him to pursue the Indians 
in what they did by their superiors, the acts of the! over the boundary line of the United States into the 
squadron would have brought down the indignation ! territory of Florida—but if they took refuge under 
both of the people and the government of the island: | any of the fortresses, belonging to the Spanish go- 
but no such thing—so far from it, they are followed | vernment, he must there arrest the pursuit, and 
by the most lively and distinguished applause. forthwith acquaint his government. This order it 
When an officer of the squadron soon afterwards, visit- | Was maintained by the committee, was equally bind- 
ed some of the neighboring towns of Porto Rico, he | ing on geueral Jackson, his successor in command. 
and his party were received and treated with marked | But general Jackson, disclaiming this inference, and 
respect and hospitality. The governor of the island | in opposition to it, quotes and insists on his own ge- 
holds the most friendly correspondence with licut.;neral orders—especially on that clause in them 
Sloat. The people and the authority of Ponce, a} where he is directed to take ali proper means to bring 
town not 49 miles from Foxardo, though they knew | the war to a speedy and effectual issue. He justifies 
that one of the officers was the same person whese | his whole course in entering the Spanish provinces, 
treatment at Foxerdo hud oceasioued the visit of the| attacking and storming the forts, with all the other 
squadron to that place, received him with distin- | acts which followed these, as being the. means best 
guished kindness—gave him a public dinner and {adapted to accomplish the general object of his in- 
showed the strongest solicitude to acquit themselves ; structions, by bringing the war to a speedyand effec- 
of having had the least connivance with the conduct | tual issue. He does not even pretend that his mstruc- 
of ihe neighboring authorities. And it is worthy of| tions contained any express order to seize on St. 
remark, thatthe minds of people at St. Thomas, at} Mark’s, Pensacola or the Barancas—but justifies the 
Porto Rico, and throughout the neighborhood gene-| whole on the broad principle of self defence. 
rally, were simultaneously impressed with the same| Another document of interest, in expounding gene- 
conviction of the necessity and propriety of what I} ral Jackson's particular authority for his acts in 
vas abouttodo. Ipreserved, myself, the most guard- | Florida, and of the more interest on this occasion, 
ed silence as to what were my intentions in going to | because it issues from the same high authority and 
Foxardo, yet all expected and ail approved what| uses the same terms as my own instructions. [Here 
took place there; a fact which could arise only from | the council quoted from Niles’ Register, vol. xv, p. 
their own convictions of its being proper and neces- | 213, the instructions issued by the president to gen. 
sary. I had not, at the time, the most distant cause | Jackson, laying stress on the expression that the au- 
to conclude that 1 was violating the authority of the| thority of Spain was not felt beyond the limits of An- 
local government; I had not-afterwards, nor have I | gustine and Pensacola—the rest of the territory be- 
now. There were not, as inthe case of gen. Jack- | ing filled with wandering Indians, and persons of all 
son’s entry of Florida, any vehement complaints |-nations, &c. He quoted, also; general Jackson's re- 
from the government of Spain, that her territory had} marks in vindication of his conduct, in which he 
been violated; no official complaint of any kind has| maintains, that, by entering the province, &c. he bad 
ever been made, so far asthe public know: It can-|not committed any encroachment on the rights of 
not, therefore, be said that, instituting the present] Spain; that the officers of the Spanish forts were hos- 
trial, the government has acted from any necessity | tile to the government of the United States, and that 
arising out of the preservation of peace with Spain, | he should have totally failedin the object of the ex- 
or giving satisfaction to the government of Porto| pedition, if he had not deprived the Iudians of that 
Rico. protection in which they relied,and by which they 
Having thus shown, that the act for which I amac-| were emboldened to persevere in their depredations. 
cused was in consistency with the final cause for | The readiness with which the provinces were surren- 
which the expedition was fitted out; and, also, that) dered, assoon as there was a preper force to receive 
it was in aceordance with preceding and with con-| and defend them, proved, that no violation was in- 
temporary practice, in the cases of general Jackson, | tended of our peace with Spain, &e. The counsel 
lieutenants Kearney, Carson, and Sloat, 1 will now| also quoted, with emphasis, the order to “‘respect the 
apply to my instructions another rule of interpreta-| Spanish authorites wherever they exist and are main- 
tion, applicable to every instrument in writing, what- | tained.’’] . 
ever, viz; the comparison of any given passage with| It now remains to look at the circumstances under 
the context preceding and following it, and with the | which the instructiens to general Jackson, and thos:. 
circumstances under which it was written. [In il-|to myself, were respectively given, and to compare 
lustration of the propriety of such a rule, the learned | the authority by which he entered Florida and 1 Fox 
counsel referred to Grotius, If, 145, which he quoted | ardo. It will be perceived that this authority was 
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limited even in stronger terms than mine. 
forbidden to enter Florida unless under certain spe- 
cial circumstances which rendered it indispensable; 
but [ was not forbidden to land on the Spanish terri- 
tory. General Jackson was ordered to respect the 
tocal authority wherever it existed and was maintain- 
«2. YT was ordered to respect the local government 
‘wherever it exists and is felt.” Thus the only dif- 
ference between our orders in this point, is to be found 
in the difference between a government’s existing and 
being maintained, and its existing and being fell. There 
were only these two restrictions: Ist. That the go- 
vernment should exist, and thatit should be felt. In 
this language something else is evidently intended 
than a mere formal exercise of sovereignty. It does 
not refer toa sovereign de jure and in name only; but 
to that which exists to some practical] purpose. But 
what was the very purpose for which such a govern- 
yraent should exist? So faras I was concerned, this 


‘purpose was to restrain pirates and aid me inthe 
purp 


suppression of piracy. Should I then suppose, was 
i bound to beleive, that the government, in the sense 
of my instructions, “existed” and ‘was felt,” where 
those claiming to be its organs, acted in the very face 
of such a purpose? Was I bound to respect as the 
Joecal government of Foxardoa mob on the rocks of 
the harbor who were training guns upon me? Could I 


view as such those who had inveigled and perfidiously | 


seized my officer? Could beleive this, when the uni- 
versal opinion throughout the neighborhood was, that 
Foxardo was the notorious haunt of pirates—their 
hiding place, their refuge, from whence they sallied 
forth to commit depredations on the high seas, and 
prey upon the unprotected commerce of my country? 
Jt seems, then, very clear, that the restriction of the 


government's existing and being felt, was not greater | 


restriction than thatin the instructions before issued 
to gen. Jackson. The sense of this expression may 
be still farther illustrated by referring to a former 
inessege of the president of the United States to con- 
gress, at the same session with that last quoted.— 
Here he read a passage in which the president 
speaks of the government of Spain over part of her 
provinces being “‘scarcely felt,” &c.] | 

This mode of describing the local government 


He is{some deformity. 
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The alledged aggravation‘is, that § 
transgressed where the local government existed and 
was felt—but was I not informed that the local go- 
vernments were in co-operation with my own efforts? 
thatthey ranged themselves on my side as aliies? and 
could I conceive those wretches, with cannon on the 
rocks of Foxardo, to be ihe local antnorities? could} 
respectthem as such? When lapproached the spot, 
I Jearned that the alcalde, a very inferior magisirate, 
and one who by no means represents the regular go- 
vernment of the island, was either in actual league 
with the pirates, or else he was overawed by them, (it 
is immaterial which), that the anthority under whic}, 
it was pretended that he had acted, was that of the 
pirates themselves, What was the presumption, | 
was naturally lead, nay compelled todraw? It was 
this—that mob and magistrate were ali allied together: 
and the matter then comes simply to this. I was 
ordered to respect the local government where 1 ex- 
isted and was fell; I had al! reason to conclude that 
these persons were acting against it—they were cer- 
tainly committing hostilities on an American squad- 
ron who were allies of the local government. J, 

_ therefore, asserted and enforced the authority of that 

| government against its own corrupt citizens, who 
were engaged in violating their duty as allies. 

I conclude this part of the subject with the expres- 
sion of my confident expectation that the court will 
be of opinion, that I was not only justified in going as 
far as I did, but bound todo so—that, had 1 forborne, 
I could not have escaped with impunity—or had I 
been acquitted by others, my own conscience would 
have condemned me as having betrayed the high 
trust and endangered the important rights and privi- 
_leges committed to my keeping. 











' J shall now take another view of the subject.— 
| Hithertol have confined myself to the inquiry, what 
my instructions authoroized me, what they they 

forbade me to do. But, suppose I have been wholly 

mistaken in my interpretation of them; and that, con- 
trary tomy better knowledge, I was bound to prespme 
| that all the persons I found at Foxardo, were acting 





‘under the authority of the local government—What 
follows? Have I committed any act of military diso- 
_bedience of which a court martial has power to take 








which I was to respect, is then to be interpreted by | cognizance? I contend that the general instructions, 
the language used by the president himself whose | issued by the government, are not included in the 
words I am bound to observe with due regard. He)! meaning of that article of war which speaks of thie 
describes the cessation of the Spanish government in| disobedience of the orders of a superior officer; that 
Florida asa state of things in which it was “scarcely | article has respect to military orders, proceeding from 
felt.” It was felt, however, at that very time in the a military source, and does not apply to the govern: 
Yortress of St. Marks—for that fort was able to sup-| ment of the United States. 
port a seige, and did not capitulate but by an instru-| The power of the government of the United States 
zynent containig 14 distinet articles. I ask, was the! over its naval and nilitary officers is two-fold; it may 
local government “felt” to this extent at Foxardo! punish them by a court martial, or, in a more sum- 
when I went there? The president and bis secretary | mary manner, by recalling them from their command, 
buth issued a justification of general Jackson in going | but if (here be a true distinction between orders is- 
to St. Marks. Had \ gone to St. Johns, the eapital— sued by government and those by a superior officer. 
had J beseiged the fort there—had I compelled the | then offences against the former do not fall to be tried 
governor to subscribe a just agreementto restrain | by a court martial—but by an act of the government! 
these inhuman wretches, (far worse than any savage ‘itself. That government, when it has given instruc 
who roams the desert), 1 perhaps might also have tions toan officer, is itself the best judge how far he 
been praised. But! stopped thort—I stopped at a}has obeyed them; and if he has in any degree departt- 
point where the government was far less felt than at ed from them, it is best able to determine with what 
st. Marks: for going even thus far lam called to ac-! motive he has transgressed. Now, it is a thing very 
count. Generai Jackson went far beyond me, and / intelligible to all men how an officer may disobey « 
he is vindicated and applauded. positive order given him in a diffierent case; but 1! 
Ihave before adveried to the various disgnises em- | is not so possible to understand how he can directly 
ployed by the pirates, I use this fact to justify the | disobey an order which clothes him with discretionary 
conclusion that I formed, that Foxardo was, ia truth, | power, to be executed in a variety of cases, He may 
a haunt of these freebooters—that the government of | mistake but cannot disobey; if, from a corrupt motive, 
Spain was there only nominal, being, in effect, su-| from malice, or evil intent, he violates his instruc- 
erseded by piratical power and influence. 1 was | tions, he commits, I own, a high offence; but whether 
not bound to respect these disguises. I knew that | this is strictly a disobedience of orders need not now 
buch existed—that they were common—but I held it | be ‘particular discussed, as it is not even surmised, 
my duty to seize these modern proteuses, to reduce |so far as I understand, that Ihave acted from any 


them to their natural shape, and expose their loath-'such motives in what is now laid to my charge; it is, 
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op the contrary, admitted, as fapprehend, that E.did 
act from my best judgment. Refer again to the 
terms of my instructions and see if they are in terms 
so positive that I may be said to have disobeyed them? | 
See if they do not confer upon me a wide discretion 
—refer to the clauses which state the end and purpose 
of the expedition entrusted to me—see if ail those 
clauses, which lay down the dectrine of the law of 





nations and of war, and all those which leave me to! 


decide whether the local govenment, in any given in- | 
stance, exists and is felt, do not necessarily imply the | 
exercise of a discretionary power? Now there is no | 
precedent where a discretionary power has been | 
yiven, and he who received it is afterwards called to) 
answer for disobedience of orders—disobedience of | 
orders means this, and nothing else than this, either | 
the doing what is positively forbidden—the omitting | 
of what is positively commanded, or the wilful and | 
corrupt pervertion of 9 discretionary order. 

The learned counsel having thus closed the first | 
head of the defence, and feeling much exhausted, | 
suggested to the court the propriety of an adjourn- | 
ment till to-merrow, but professed himself ready to | 
proceed if the court so determined. 

‘The court thereupon adjourned to to-morrow morn- 
ing at eleven o'clock, 

CONTINUATION OF COM. PORTER’S DEFENCE. 
FROM THE NATIONAL JOURNAL. 

Saturday, August 6.—The court met at 11 o'clock. 

Cuarce 2d.—“ftnsubordinate conduct, and conduct 
undvecoming an officer.” 

Specification 1—That he wrote and transmitted to 
the president of the United States ‘‘a letter of an in- 
subordinate and disrespectful character, on the 17th 
April, 1825,” and to the secretary of the navy, ‘‘va- 
rious letters of an insubordinate and disrespectful 
character, viz: on the 30th January, 16th March, 13th 
April and 14th June, all in the year 1525; thereby 
violating the respect due to the head of the depart- 
ment, impairing the discipline of the service, and 
setting a most dangerous and pernicious example.” 

Specification 2d—The publication in commodore: 
Porter’s pamphiet, of the proceedings of the court of | 
inquiry, after the court had terminated its inquiries, 
und had transmitted its report to the secretary of the | 
navy, and before the executive had authorized the’! 
pubheation of the proceedings. 

Specification Sd—*An incorrect statement of the 
proceecings of ‘he court,” in the same pamphlet. 

Specification 4th—The insertion in the said pamphlet, 
of “‘various remarks, statements and insinuations, 
not warranted by the facts, highly disrespectful to 
the secretary of the navy and said court of inquiry.” 

Specification 5th—That he “did, in the same publica- 
lion, [the pamphlet before referred to), without any | 
authority or permission for that purpose, make pub- | 
lie, official) c6mmunications to the government, and | 








oficial correspondence with the government; and, on 
other occasions, between the Ist October, 1824, and | 
the 15th June, 1825, without authority or permission | 
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ed this court, from a tribunal of criminal jurispru- 
dence, into a sort of master of ceremonies, to sit in 
judgment tipon points of good-breeding, and to pro- 
nounce on the delicacy of certain habifs and ap- 
“oe ey ame Rp own ideas, and the practice of mi- 
itary law in conformity to them, was, that every mi- 
litary offence brought before that court must be de- 
termined by some positive and established rule of 
action, and designated and defined by some specific 
law. “For reasons which had been suggested by his 
counsel, the accused had, in an earlier stage of the 
proceedings, been induced to yield to the force of 
those observations which lay against this charge and 
its specifications, on account of the vague and inde- 
finite terms in which they were expressed. His od- 
jections, however, had met with a fate which they ill- 
deserved. For the most part, they were met by the 
argumentum ad hominem—and as he considered that, 
in the imputations which this reply appeared to have 
cast upon him, his credit and character were more 
or less involved, he should now take an opportunity 
to correct some of the strange and. unsustainable 
opinions which had been thus induced. 

In the first place, there had been much zeal dis- 
played in the manner in which was urged the ten- 
dency of those objections which he had consented 
that his counsel should exhibit, to make a compro- 
mise with hanor. The natural inference was, that 
he would be content to obtain an acquittal of the 
charges preferred against him, at some cost of honor. 
There appeared to him to be something illiberal in 
this insinuation. He had always understood that it 
was never the duty of a prosecutor to pursue an ar- 
gument of this character. The law was that on which 
the prosecutor was bound to rely, and it was usual 
for him to submit himself to the powerful friendship 
of the law. If any odium attached to the arguments 
which had been urged at any former stage of the pro- 
ceedings, he was content, himself, to bear it, as} well 
as any which might accompany the present. He had 
felt sore and indignant at the illiberal inferences 
which had been drawn from the course he had adopt- 
ed, but had determined to postpone any commentary 
upon them, until the moment when he would be al- 
lowed the full Jatitude which his defenee would of- 
fer. He had thus far challenged the utmost industry 
to rake up against him materials for crimination; and 
he should not now shrink from the task of meeting 
them. 

Another charge, from whic! he was desirous to 
clear himself, was the supposition which had been 
thrown out, that he had been anxious to get rid of 


‘the charges, and had made some kind of application 


to have them withdrawn. The only ground on which 
this supposition could, by any possibility, have been 
founded, was an expression towards the close of the 
argument of his counsel, in which he had made use of 


|the phrase—“if the judge advocate was of opinion 


that the charge could be sustained, olthough he hoped 
that he would now consent to abandon it.’’ He 
knew of nothing else which could have given occasion 


therefor, make public, orders and instructions from | for the impression to which he referred; and he pro- 


the government, and official correspondence with the 
government.” 

The counsel for the accused then proceeded with 
the defence. The second charge and its specifica: 
tions had been to him a source of no inconsiderable 
difficulty. He had been, throughout the whole of the | 
investigation, at a loss to determine how to treat, 


‘ 


them. He had come to the conclusion that they con- | 
‘ained no charge of any crime which could be brought | 
‘inder the cognisance of a court martial. There was | 
nothing which could be construed into an imputation 

f guilt: nothing calculated to attach to bis name | 
any thing of a dishonorable or immoral! character. | 
They had been introduced by a strange abuse of| 
erms. He objected toa phraseology which convert-! 


jtested against any thing in this remark, being con- 
strued into a request for merey. In reply to this sup- 
posed solicitation, the judge advocate had replied, 


that he had no diseretion which he could exercise on 


the subject, and, of course, no power to withdraw the 
charge; that it emanated from the government and 


by the government only could it be withdrawn. He 


neither imagined, por tad he wished, by any expres- 


sion he h-d ased, to create a befief that, in addition 
to the arduous duties which he had to discharge, this 
discretionary power has been added to the weight im- 
posed upon the learned judge advorate. 

Again, there was a misunderstanding with respec’ 
to another part of the proceedings, which be was de- 
sirous to correct. 
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original request which he, (the accused), had made 
for a list of the charges and specifications. It was 
stated by the judge advocate, that he, (the accused), 
had never been denied a copy. He admitted that 
he was originally furnished with a copy; but he found | 
an error in it, which rendered it necessary that he! 
should apply for another. It was answered, that the 
error only consisted in the difference between 13 and 
80, in the dates of two letters. He contended, how- 
ever, that this was.not a difference of that trivial 
character which was imputed to it. Where all the 
references were to dates, a single error of this 
kind changed the entire order of the references, and 
threw the whole into confusion. If the date of asin- 
gle letter was incorrect, where there was nothing but 
dates torely upon, it might lead toa train of errors 
of the most important consequences. He protested, | 
therefore, against thiserror being set down as a mere | 
difference in the date of a letter between the 13th and | 
30th. 7 

‘The accused then begged leave to refer to the origi- 
nal grounds on-which the objections of his counsel | 
had beenfounded. It was matter of importance that) 
he should know on what ground he stood. It was) 
important for him to understand whether ke was here | 
to answer to some grave charge affecting his own | 
honor, and the interest of the service and of his coun- | 
try; or whether it was merely to render an account 
for having infringed some of the minor rules of de-' 
corum, and violated some undefined courtesy of life. | 
He apprehended, both from the advice of his counsel, | 
and the lights which his own judgment afforded, that, | 
before the court could pronounce any sentence in) 
his case, it would be necessary to show that the of-| 
fence, with which he stood charged, came within the | 
meaning of some positive rule of action, prescribed | 
by a known and fixed law. 

It has been contended, however, on the authority. 
of aloose expression of an emninent writer on military | 
Jaw, that it was not necessary, in order to bring of- | 
fences within the cognisance of a court mirtial, that. 
they should be defined by a specific law; but that the | 
prosecutor has nothing to do but to lay before the | 
court certain facts and allegations, and that it. then | 
remains in the breast of the court to define the offence | 
itself, as weli as to prescribe the punishment. This. 
doctrine is founded ona work on martial law, by Tyt- | 
ler, of which a practical digest has been made for the 
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and the code by which that branch of the military 
department is governed, is now fixed upon estab- 
lished principles. McArthur says this digested Jaw 
makes it necessary that offences should be enumerat- 
ed. The military law, on the contrary, does not pro- 
ceed from parliament: but instructions which have, 
toacertain extent, the effect of articles of war, are 
authorized to be, and frequently are, issued by the 
crown, and by these courts martial are boiind. It is 
agreed on all hands that the latitude given to milita- 
ry, far exceeds that given to naval courts martial. In 
vol. 1,of McArthur, p. 20, the origin of the naval ar- 
ticles of war is given, as well as a succinct history of 
the mutiny act, and also the military articles of war. 
Tn the same passage, the author proceeds to show that 
the naval code is established by act of parliament; but 
in military law, the crown is the great source. As te 
capital offences, they are provided for by the mutiny 
act. The crown also, may, by printed regulations, 
prescribe additional punishments, not extending to 
life and limb, (see page 43.) Both the English codes, 
indeed, differed from ours, in making punishment, 
for immoralities and ungentlemanly conduct, disere- 
tionary with courts martial. Again, Tytler, in his 
2d chapter, on the authority of courts martial, states 
that the act of parliament authorizes the crown to lay 
down regulations, not extending to life and limb. 
Here Mr. Tytler has explained his own meaning, 
when he ‘ieclares that other offences are punishable 
by courts martial, than those which are laid down by 
the articles of war. This is confined to military 
courts martial; for McArthur denies the inference, 
as regards the navy. He read from Tytler the lan- 
guage which had been quoted by the judge advo- 
cate in his argument to show that it was only to be 
considered as 2 corollary of what he had before stat- 
ed. He next briefly viewed the statement of Tytler 
as to the legislative powers said to be vested in courts 
martial. Was this a power which enabled them to 
define crimes as coming within the cognizance of 
military Jaw? He considered the language of Tytler 
as, perhaps, incorrect in this particular In the ar- 
gument which the counsel for the accused had made 
in a former stage, the distinction between legislative 
and judicial character was stated. There are in our 
military law several general enactments; such as 
‘conduct unbecoming an officer,” in our military ar- 
ticles of war, and fraud and other scandalous conduct, 
in our naval articles. The facts which constitute 





use of our military system, by general McComb. He| these offences are not defined; but the discretion, by 
confessed that he was struck with astonishment when! which courts martial were to be bound, on finding 
he heard this reference made, since he had looked) guiity on these charges, was equivajent andin unison 


over ail the other authorities, all the best writers on | 
the subject, and found an uniform agreement of opi-| 
nion that, in trials before courts martial, the offences | 
charged must be set forth with as muci: precision, as | 


with the power vested in civil courts. 

It appears that courts martial have agreater range 
of discretion than courts of common law. They are, 
in the highest sense, courts of honor; but there is a 


in trials before civil courts. To show this, he would! limit to their discretion. The gravity of the offence 
refer the court to Adye’s treatise on military law, | is defined by the law under which they act. By the 
page 62, where this doctrine is laid down; and the | law in England, they must find an officer guilty of 
same Mr. Tytler, whose aulhority, to prove the con-! conduct scandalous and unbecoming, the character of 
trary, was relied on by the judge advocate, is equally | an officer and a gentleman—so, in our Jaw, they must 
explicton this point, as might be seen in pp. 216, 217, | find guilty of conduct unbecoming the character of an 
of his work. Inthe digest of general McComb, the! officer. This brought him to consider another of the 
same doctriné is laid down with equal precision. Ii} navy articles of war, (the 32), to which a wide con- 
was impossibie for the most cursory observer to com- | struction has been given. This article states that all 
pare these authorities with the doctrines which hadi crimes which had not been specified in the pre- 
been laid down by the judge advocate, without per- | ceding articles, may be tried and punished accord- 
ceiving that they were in decided opposition to each | mg to the laws and eustoms, in such cases, at 
other. He did not deny that the judge advocate had; sea. This has been relied on, as an authority of suf- 
quoted the words of the author to whom he referred;; ficient weight to justify the looseness of the specifiea- 
but he had misapplied his words. They are suseepti- | tous. This article has been borrowed, with only 4 
ble of a plain and easy explanation. Mr. Tytler is| smatl change, from the corresponding article in the 
speaking of military courts martial in England, ut! naval code of Great Britain, which will be found in 
has no reference tothose of the nave. The distinetion the appendix of the 1st vol. article 36, naval articles 
hetweenu the military and naval system is an anomaly! of war. The only diflerence is, the British article says 
in Fngish law. aval Jevislation bas been, session) “in such cases ured at sea,’ while, én ours, itrung,” 
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The first circumstance which struck me, on hear- 
ing this quotation, was the utter absence, as he un- 
derstood, of any sustaining authority among all the 
writers on.martial law. There have bees five wri- 
ters referred to in the course of the proceedings, and 
not one of these refers to this article as operating to 
extend the power of courts martial. There is none 
that even mention it—not one alludes to it as giving 
any extension to the power of courts. Neither in En- 
gland, nor in this country, has any charge ever been 
prefered under this article; jt appears to have been 
merely regarded as having reference to those minuter 
offences which are likely to occur at sea, and do not 
come under the notice of a court martial. How then 
does this article extend the powers of courts martial to 
the legislative limit which has been contended for? 
He here quoted the language of the article. Although 
the article does not describe the terms and forms, it 
evideatly refers to something which does describe 
both, and that is the laws and customsatsea. Here 
then we have something which harmonizes with the 


vomman or statute law of civil life. There appears | 


to have beena sort of statute law for the navy, hand- 
ed down from age toage. A rule exists which, once 
ascertained, fixes the crime as absolutely as though 
jt was specified in a distinct article. The judge ad- 
yocate has referced to the crime of murder as not 
being specified by any particular statute, and as not 
requiring any other enactment than that which de- 
fines the nusishment. The argument of the counsel 
for the accused must have been strangely misunder- 
stood, if it was supposed that he intended to main- 
jain the opposite of his position. There was an un- 
written law which, on this point, was suffici.ntly de- 
finite. Butall that could ve said in reference to this 
$2d acticle is, that, instead of defining and enumerat- 
ing the crimes te be tried and punished, st refers to 
something by which they are described, as definitely 
as is required by the common law. It would there- 
fore be incumbent on the prosecution to show, not 
only that the crime which is charged exists, but that 
itis one which is punishable at sea. He must show, 
by oral or written testimony, what are the uses at 
sea. He must bring forward naval commanders of 
experience to testify to the laws and customs to 
which they apply. 

On this subject, the accused would make this broad 
eoucession. If a charge is made under the 3d arti- 
cle of war, it matters not what the specific offence is 
-—it is left to be defined by the court; the only thing 
requisite is, that it be brought upto the standard of 
the article; that it must be scandalous or fraudulent 
conduct, ‘“‘unbecoming the character of an officer.” 
This brought him to consider, and he would do it ina 
collective form, in order to save the time of the court 
-—those parts of the charge which impute direspect 
to Samehody. ‘‘Letters of a disrespectful character,” 
Some of these letters are addressed to the president 
of the United States, and some to the secretary of the 
navy, but nothing is said as to whom the disrespect is 
offered. Nor, in default of this specification, is there 
any circumstance which cau lead to a discovery as to 
Whom this disrespect is offered. He had before 
Stated the distinction between the naval and military 
articles on the subject of disrespect; and he would 
now take the ground, that, before the court can try 
and punish this alleged offence, it niast be shown to 
be one coming under the articles of war. On the 
Subject of disrespect or contempt to a superior offli- 


nishable, under the articles of war. Is a disrespect 
to the secretary of the navy a crime under this act? 
The act of congress, on this subject, had been fram- 
ed with more than ordinary care and caution, and all 
those persons are excluded from its provisions, to- 
wards whom a disrespect cannot be regarded as a 
military offence? He contended that neither the se- 
cretary of war nor the secretary of the navy, could 
be considered a commanding officer. The term, in 
the articles of war, applies only to such military com- 
manders as are in the service, and through whom the 
orders of the departments are conveyed. The se- 
cretaries can only be regarded as civil officers, as 
members of the president’s councils. The president 
himself is, by his official station, a military, as well as 
,2 civil officer, and, of course, the military superior 
‘of every officer in the service. Yet, he was of opinion 
| that this provision would not have extended to him, 
had he not been expressly nained; but only to such 
| officers as were engaged in actual and active com- 
mand. If, then, this disrespect is not cognizable by 
the articles of war, it would have been strange if 
congress had wrapped round the .secretary of the 

navy, a mere sacred and inviolable protection. Dis- 
| respectful conduct and letters are terms wholly un- 
| known to the articles of war. The only words there 
/are “‘mutinous” and ‘‘contempt.” He need not show 
| the difference between these expressions; contempt 
iis the middle expression between mutiny and disre- 
spect, which may be regarded as the two extremes. 
It is a qualified disobedience, It would take up too 
much time of the court to illustrate this by the many 
instances which were within reach, and he would 
| therefore refrain. 


But to whom is this contempt to be offered? It 
/must be contempt to a superior officer. In all the 
naval articles of war, this contempt is only cogniza- 
ble when it is offered to an officer in the execution of 
his duties, between whom, and the persons guilty of 
it, there is an imme@iate connexion. The secretary 
, of the navy, although at the head of the department, 
'}communicates all military orders, in the character of 
|a counsellor and organ of the president, and does 
not, therefore, stand in that immedjate relation with 
the members of the service. ~ e 








In addition tothe positive and conclusive evidence 
which shows that offences must be prescribed as 
coming within some speeific Jaw, there are other. 
pointsin the argument of the learned judge advocate, 
on which he desired to make some observations. 
The judge advocate remarks on the right of the ac- 
cused to receive alist of the charges and the wit- 
nesses. It has been the uniform practice of courts 
martial to furnish such a list. But the furnishing 
does not depend on this custom, but on a positive 
law, by which it is enacted, in terms, that the charges 
and specifications shal] be served on the prisoner, 
at areasonable time. As writers of authority have 
determined what a specification shall embrace, gnd 
to what it may extend, it is as clear as any principle 
or practice of common law. It must specify the pre- 
cise time an-! place, and circumstances, so as to show 
under which of the articles of war the offence is cog- 
nizable. 


This part of the argument of the judge advocate 
was somewhat curious. Tytler and others have been 
quoted to prove that, in England, this is not essentia), 





‘sews on the contrary, that objections sometimes tie 


cer, he would remark, that this is au offence of many | against the details being made too specific. If the 


shades. It has been shown by the articles, that not 


| reasoning which had been already urged by the ac- 


only mutinous, but disrespectful words, are punisha- | cused, had been urged with success, it would be seen 


ble; 


but it must be shown to whom they are applied. | that the articles of war are specific on this head. The 


The law of congress las specified the persons—the} charges must be specified minutely; they must be 


president of the United Sitates, congress, the chief | furnished to the prisoner, and are to be regarded as 


¥uagistrates and legislatures of states: and command-j unalterable. We are told that this is a rule intend- 
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rds whom disrespect is made pu-]ed for tho benefit of the accused andif he consent to 
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Waive it, no subsequent objection can be taken on 
the ground of its violation. He would only make this 
simple remark.on this point. Is it reasonable that, if 
the court has been found to have gone on in a course 
of error, thatthe accused should be gravely asked to 
waive the benefit of the law, by giving up a point} 
whichthat law has introduced for his benefit? . The 
right of the prisoner to be served with the charges, is 
aniimportant circumstance; as it shows him the par- 
ticulars of the offence alleged, and, at the same time, 
enables him to refer tothe article of war under) 
which it is made punishable. The terms which de-} 
scribe the offence are supposed to be a sufiicient 
guide in this respect. Itis also an important right 
that he should be supplied with a list of the wit- 
nesses against him, because it puts it in his power to 
produce counteracting evidence, or, if he shall find 
it necessary, to assail the credit of those witnesses | 
who may be brought against him. There are three, 
authorities who sustain the view which the accus- 
ed has taken. The judge advocate, however, had | 
brought forward, in support of his argument, the au- | 
thority of sir Charles Morgan, the judge advocate of | 
Kngland, who doubts the application of this law, but! 
‘only on the single authority of Tytler. The objection 
of sir Charles Morgan, however, may rather be taken | 
as an exception to tle general rule, rather than a de-| 
nial ofit. He does not deny the general rule, which | 
has been so ab'y laid down by Adye, Tytler and Mc} 
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analogy could exist between the proceedings before 
them and acourt of civil Ja The only mode which 
was left to the accused was to except against the 
charge itself. The legal consequence of a demurrer 
is confined to a court of common law. No other 
court, in its practice, admits this consequence. Jy 
the court of chancery it is, infact, completely dis. 
pensed with; when the demurrer is overruled, you 
goon to answer to the facts. Instead of being ealled 
demurrer, in the old Roman law, it is called excep- 
tion; and varies, in its consequence, from a demur 
rer; and this kind of exception is neither peremptory 
or declamatory. In Scotiand, before the issue js 
pleaded to, the accused pleads to the libel, which is 
similar to a demurrer, precisely as was the ease in 
the old Roman law. 

It is, therefore, a clear right of a prisoner, before 
acourt martial, to take exceptions—and the time 
most proper for the exercise of this right, is tha: 
when, In common law, you would plead a demurrer 
It might, perhaps, be contended that, in common 
law, if a prisoner pleads to the general issue, he ear 
not plead to an exception. 

In some form or other, the court will see that there 
is some offence charged which is defined by law, and 
will punish it according to law; and that it is no: 
merely a transgression of some of the minor deco 
rums which are usually practised in society. 

Ife would now proceed to examine whether, i; 


arr 
We 


Arthur, but only throws adoubt on the universality | the absence of any criminal charge in the specifica- 


of its application. 
The accused proceeded, in the next place, to take | 


a view of that part of the argument of the judge ad-| 


vocate, which laid down an analogy between the! 
proceedings before courts martial and those at com- } 
mon law, on the subject of demurrer and taking) 
issue ou the indictment. The plea which the accused | 
had put in of “not guilty,” the judge advocate had 
contended, prevented him from objecting against a 
supposed informality in the proceedings; the former 
being, in fact, the taking issue on the indictment, 
and the latter availing himself of a demurrer against 
the facts charged; both of which the accused could 
not do, although he might take his choice of either. 
The demurrer admitted the facts, but objected to the 
form; the plea of ‘not guilty” denied thefacts. The 
accused now entered into a minute and technical le- 
gal argument, to controyert the position which the 
judge advocate had taken. When the plea was ori- 
ginally put in, it was put in with a protest, reserving 
all exceptions to the form. It was understood by 
the court that the plea of a general issue could not be 
taken as a waiver of such exception. But it has 
been objected, that this exception could not be taken 
up but asa demurrer—a demurrer which admits the 
truth, and must lead to a verdict of guilty. It was 
utterly impossible, under these circumstances, to 
take advantage of a demurrer, and, therefore, the 
objections were withdrawn. The accused protested 
against this course of exception, as taking the matter 
from the broad basis of right and wrong, o1 which 
it ought to rest, and piacing iton a mere form of 
special pleading. One of the most extraordinary 
conclusions which had been made by the judge ad- 
voeate was that, because it is not inthe power of the 
accused to make a motion exactly similar to that in 
common law, to quash the indictunent, his exception 
must be taken asademurrer. If yon demur, you ad- 
mitthe fact; and, if the demurrer is overruled, you 
are found guilty. 

[The technjeal argument into which the accused 
then went ou the subject of demurrer, arrest of judg- 
ment, &c.we understood too imperfectiy to attempt 
togive an abstract of it to our readers. | 

The law has, in the constitution of a court martial, 
vested in the same persons, the offices of judge and 
javor. These must he separated before a strict 
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tions, any charge had been made out which was sus- 
tainable. 

The 2nd charge had already been commented on, 
at some length, wher the objections against it were 
formerly urged by his counsel. This charge is, in 
terms—‘‘insubordinate conduct, and conduct unbe- 
coming an officer.” The first question which asked 
for some consideration, was the precise meaning of 
this charge, and, after much deliberation and inquiry, 
it was apprehended that it amounted to nothing more 
than @ reiteration of the first charge, which is ‘diso- 
bedience of orders” Ithad no other meaning. In 
his argument on this subject, the counsel for the ac- 
cused had been charged with going into a nice and 
captions verbal criticism. However he might be 
disposed to yield to the justice of such a rewark, had 
the criticism related to a matter of only common and 
unimportant parlance, he could not agree that it was 
just when applied to acase in which so many con- 
sequences were involved as in the present charge. It 
had been said, that this effort of philological inge- 
nuity was intended to show that every word ought to 
be used in its radical or primitive sense. It had not 


‘been intended, however, to show that wherever a 


word had received, by the usages of society, a dif- 
ferent meaning from its primitive sense, that such 
meaning was necessarily incorrect. He had not 
forgotten the remark of a witty logician, which al- 
lowed even the coining of new words to render the 
construction of a sentence more perfect. The ac- 
cused would never quarrel, in common utterance, 
with the use of the word “insubordinate.”? Subordi- 
nate and insubordinate have been used in asense re- 
ferring to a regular gradation of rank; but itis a ques 
tion, whether it has ever been used to signify any 
lapse of virtue, or to constitute a charge of crimes 
The counsel for the accused had been misunderstoc:. 
if he was supposedto have objected to the mere 
word as one of commor use; but he contended, justly, 
that it was a term inad\iissible ina criminal} charge 
The learned judge advccate had exercised much in- 
dustry and ingenuity in dinding authorities for the us¢ 
of the words “‘insubordizate” and “subordinate.” It 
was admitted that “insulordination” had acquired 4 
more extended meaning t\:at its correlative adjective, 
“insubordinate.”” But still it admits of this meaning 


«)*) 
cha 





“disobedience of ordera.? Judge Marshall, in tb* 




















ore 
ime 
the 
rer 
non 
an 


ere 
and 


~ - 
9 45 
° 

ita 


SUS- 


on, 
rere 
S, in 
nbe- 
sked 
e of 
wiry, 
nore 
diso- 

Io 
€ ac- 
y and 
it be 
had 
) and 
was 
con- 
e. it 
inge- 
ht to 
d not 
ver a 
a dif- 
such 
L not 
h al- 
r the 
e ac: 
ance, 
ordi- 
Se re- 
ques: 

any 
imes 
SLO0L. 
mere 
istly, 
arge 
hi ih- 
> use 
4 It 
reas 
tive, 
ning 


the 













——s ao oe  - - _ 


NILES’ REGISTER—AUGUSI 13, 1825--COM. FORTER’S DEFENCE. 361 











— 


ail ii 


application of the word “insubordinate,” refers not; sure had been cest upon him, and was desirous to 


+o individual conduct, but to military or collective 
yodies. Insubordination is disorganizing, and has-a 
tendency to anarchy; and in this sense itis used by 
the jearned judge, whose authority is unexceptiona- 
wile. But, after all, the learned judge advocate had 
come to exactly the same covclusion with himself, 
that insubordination was a breach of subordination. 
The word “insubordinate,” however, is not to be 
found in any of the departments of literature, and 
could not, therefore, be received into a criminal 
charge. One remarkable circumstance is that, after 
all this effort to show that the word is correct, its ap- 
nlication, in the charge under consideration, is no 
where laid down. What crime is embraced in the 
word “insubordinate?”? It can only mean that ten- 
dency to anarehy and disorganization, in which sense 
ithas been used by judge Marshall; but, in any other 
sense, it is to be regarded as altogether inadmissible. 

The first specification, under this charge, refers 
then to 110 disobedience of orders; it merely relates 
to the writing and transmitting of letters of a disre- 
spectful character. The meaning of this, it is not 
easy to comprehend. To whom these letters were 
disrespectful, is not known. What the letters are, is 
not specified; and, it is replied, when an objection 








3 made to this want of precision, that the only way 


take off the edge of the unkindness. There could be 
no doubt that the language in which his recall had . 
been made, carried on it prima ‘facia evidence of a 
disposition to condemn his conduct. He had stated 
that the conduct of the government towards him was - 
irreconcileable with its conduct towards gen. Jackson. 


He would now advert to another instance of the in- 


consistency of this conduct. The secretary of the 
navy had written a letter signifying that, in conse- ° 
quence of complaints which had been made of the 
manner in which captain Cassin had insulted the sub- 
jects of Spain, by plundering their vessels, &c. that 
officer would have to return to the United States to 
explain his couduct, unless he could meet the charge 
witha directdenial. The accused communicated the 
letter.to captain Cassin, who sent home his explana- 
tion, which being deemed satisfactory te the depart- 
ment, he heard no more of it to this day. The accus- 
ed asked the court to compare this letter with the one 
by which he, (the accused), was recalled; and it 
| would be seen that something had occurred which 
had made the secretary less careful of wounding his 
feelings than he was in the case of captain Cassin. 


He believed that, had tie opportunity offered, and he 
hed transmitted, at the moment, the same explana- 


tions, which he had now made to the court, it would 


ohave made the specification more distinct, would | have been considered as satisfactory as the explana- 
nave been to set out tne various letters. It might’ tion of captan Cassin was deemed. But the speci- 


save been doneso. Such is the course adopted in all | 


fications do not relate to the merits of the case be- 


‘vials forlibel. But with respect to the fact of their} tween the secretary of the navy and the accused; but 
‘oming under the operation of the law. What are | merely to the terms in which the letter was express- 


‘he letters stated in the specification? 


ist. A letter to the president of the United States, dated April | 


By 
ha: A lattes to the secretary of the navy, dated March 16, 1825, 

3a. A letter to the same, dated April 13, 1325, 

4th. A letter to the same, dated June 14, 1825. 

‘The first of these, the letter to the president, com- 
plains indeed of hard usage; but the complaint is ex- 
»ressed in decorous terms. Hecould not have select- 
ed terms more accordant with decorum. And was 
this an act to be condemned by a court martial?— 
Does itamount to any wrong or injury done toa su- 
gerior officer? The right is expressly given, by the 
articles of war, to make complaint to the command- 

ag oflicer. The question cannot, therefore, be, whe- 


seology Was suchas it ought to have been, or suchas 


should have subjected him to a court martial? As he | 


could not understand that the cause of his complaint 
was matter for the investigation of a court martial— 
or whether the writer of the complaint or the presi- 
dent, was in the wrong, it was impossible for him to 
decide, a priori, what was the precise nature of the 
charge. So far from hevinga disposition to offer in- 
sult to any member of the government, it was with a 
reluctance and diflidence, and hesitation, the mest 
extreme, thathe made his complaintat all; and only 
n consequence of his long and painful suffering was 
it finally made. 

The accused calted the attention of the court to hits 
letter tothe presidentof January Ist. What does it 
vontain? A complaint of the contumelious manner 
in Which he had been recalled for having committed 
some alleged offence at Foxardo. From.his corres- 
pondence with the secretary of the navy, it would 
appear that the secretary thought there was something 
unequal, unjust and harsh in the conduct which had 


ocen pursued towards him. Complaints had been made} every mouth is to be shut;-that the accused must not 
against general Jackson; in congress; but, on that oc- | 
casion, the executive authorities stepped between 


him and his assailants, and defended him. In one of | 


ihe letters which the accused had received from the 


cused. He had no doubt that the secretary had pen- 
ned that letter under a conviction that unkind cen- 
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ed, and on that point he submitted to the decision of 
the court. 

Let his letters be subjected to examination, and it 
would be found there was no indecorous expression 
~-nothing which digressed into impropriety; taking 
it for granted that he had cause for complaint. He 
did not deny that they might have been written with 
more regard to politeness, or in amore polished style; 
but he resisted the imputation that there was any 
thing which could be deemed rude or offensive. As 
to the letter, of April 17th, to the president, there 
was nothing in it which could be deemed improper. 
Is the navy reduced to so low a condition, that its 
members must not dare to whisper complaints, ex- 
cept ina smiling tone? It was unnecessary for him 
to enter into an examination of the various contents 
of this letter. It complained of the terms of his re- 
call, of the delay which had taken place in the in- 
vestigation—all fair and just subjects of complaint 
These were all evils which were felt by him, as gall- 
ing. He had a right to complain, and when that 
right was denied him, he should no longer desire to 
retain the commission he held. 

Mr. Monroe’s letter had been produced, to show 


that whatever had been done in his case, was under 


the direction of the president. But the secretary ot 
the navy was the organ, the channel through which 
he received his orders. The rules of the service do 
not, except in particular cases, permit a direct com- 
munication between the officers and the president. 
But there was nothing in bis letter which could be 
taken as an attack on the secretary of the navy; no- 
thing which ought to affect his official feelings, or be 
deemed injurious to him as a private gentleman.— 
What were these letters to prove? That he was the 
author of these orders? Js it tobe inferred that 


apply to the p.esident himself, nor, if there was any 
higher authority, to that authority? fle should have 
complained to the president, not to the secretary of 


‘the navy. It seems, then. that a complaint might 
> af , ‘ . : > Pt | 
secretary, that officer seems to be desirous of expiain- 


ng the reasons for sending out a successor to theac-| fo the president; yet, all acts and orders emanate 


have been made to the secretary of the navy, but not 


from the president. 
i 


With respect to the letter of the secretary of ths 
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nary, of June lth, referring to the anonymous note, 
pubiished in the National Journal, it would be seen, 
by the evidence of Mr. Force, that he had some cause 
to suspect that the secretary of the navy was, in 
some way, connected with the publication of that 
note. Butunless there had been something deroga- 
tory to the character in the note itself, how could it be 
disrespectful to him to consider him as the author? 
He bad himself received a letter from the secretary 
of the navy, of the same date with the note, expressed 
in terms eqnivalent to those in the note, and almost 
identical in its language, and this naturally led to the 
suspicion he had formed as to the authorship of the 
note. And he saw nothing indecorous in the secre- 
tary making a communication to a public journal, to 
correct a suppossed mis-statement. If it had not 
came from him, circumstances justified the accused 
in attributing it tosome source which was in his con- 
fidence, the date and terms of both communications 
being the same. It had not been asserted that the 
secretary of the navy was not privy to the note, and 
it had been admitted to have emanated from one in 
his confidence. 

The accused would now proceed to take a more 
cursory view of the other specifications, relying more 
upor the documents which were before the court, 


than on any remarks which he should be able to) 


make. 


others, the author states his inability to obtain. The 
principal inquiry ought to be, what motive could in- 
duce the author to give ap inaccurate statement? Is 
it supposed that the inaccuracies originated in any 
bad motive, and that it is the duty of the court, under 
that impression, to take cognizance of any trifling er- | 
ror~—typographical or otherwise.. Isit necessary for 
the accused to defend himself against that which is not 
charged—a wicked desire to mutilate? He could 
easily show what pains he took to be correct; his ef- 
forts to procure the journals, and to guard against 
mistakes ofevery-kind. In another view of the case, 
what possible motive could there be for mis-stating 
facts? Look at all the errors, from the beginning to 
the end, and it will be seen that nothing occurs to 
change the sense, although there are many singular 
discrepancies. And are these to be chargeable to 
the accused, or the clerks he employed to make the 
copies? Yet, it is alleged that they thus originated 
The judge advocate had examined Mr. Harrison, who 
copied the record of the court from the origiial mi- 
nutes. A number of erasures and interlineations 
were pointed out to him: the erasures were made 
with ink, and the words erased might, with some 
little difficulty, be made out; and it is singular that, 





in some instanees, these erased words were soe dif- 
ferent from the words interlined in their stead, that 
it was impossible to believe that one was substitut- 


The second specification charges him with having} ed for the other, by the mere mistake of the copyist. 
published, without authority, the proceedings of the | In one instance it is remarkable that the pamphlet 


court of inquiry. 


So much had been said on this| of the accused agrees with the record as it stood, 


subject in the former argument cf his counsel, that! previous tothe erasure. The evidence on this point 


the accused would not take up much of the time of| was strong in favor of the accused. 
It may weil be asked, under | Is it pot probable that after the copy was taken for the 


the court on this point. 
what fixed rule or article, .he publications of the pro- 
ceedings of the court could be charged as a crime? 


. - . ~s : 7 
he court, while in session, had certain powers, 


and might, as the present court martial had done, 


have issued an order prohibiting the taking notes for: 


What follows? 


accused, the erasures were made? He begged to dis- 
claim any illiberal imputation. It was the duty of 
the judge advocate to make his copy as perfect as 
possible, before he sent it tothe department. What 
renders this supposition more probable is that the 





publication, and could have punished any contempt! copy of the last day’s proceedings was corrected in 


of that order. 
before the public the proceedings of the court of in- 
quiry, until the facts liad been before the executive. 
But it would be hard, indeed, after so many prece- 
dents for this act, which the courts of law exhibited, 
that this sould be made the subject of a criminal 
charge. It had been said, that, although the court 
had been dissolved, the president had the procced- 
ings hefore him for deliberation. He was at a loss 
to know what evil could result from a publication, 
during the deliberations of the executive. His de- 
liberations are notopen. Aliaost the ouly means he 
has of obtaining any information from out of doors, 
is through the public prints; and the mischiefs which 
were to be apprehended from closing them would be 
more serjous then any which were to be feared from 
their full liberty. é' 
The next specification is, that the accused publish- 
ed an incorrect statement of the proceedings. In 
reference to this specification he urged that it was 
fully as probable that the incorrectness might exist 
in the copy made of his minutes for the judge advo- 
ovte, asin the publication of the accused, which had 
also been copied’ from the original minutes of the 
judge advocate, and compared with the utmost care, 
in orcer to prevent the possibility of error. When 
these errors came to be examined they were found 
to be of the most trivial character: misspelt words, 
a fulse concord. a phrase italicised. The fact is, 
however, that the motives of this publication have 
been greatiy mis:inderstood. tt does not purport to 
be afull and correct report. It is simply an exposi- 
tion ofthe facts which occurred at Foxardo, and the 
cousequences which resulted from that ailuir, tege- 
ther with the proceedings of the court of inquiry. 


These proceedings sre vot exactly set out as they oc- | 


It was considered disrespectful to Jay | tie hand-writing of the judge advocate himself. 


Ile considered himself, therefore, warranted in 
the conclusion that these discrepancies were not 
chargeable to him or to his clerk; but that they were 
owing to changes in the phraseology which the judg- 
ment of the judge advocate had, on revisal, induced 
him to make. There was another circumstance which 
he would state in corroboration. Oneof the inaccu- 
racies pointed ont in the printed pamphlet, is the 
omission of a note, which is appended in the margin 
of the record. How does that affect the proceedings? 
In the body of the record, the judge advocate can 
only insert the regular proceed'ngs of the court; 
every thing of a digressive character must be added 
as amarginal reference. ‘The omission of this note, 
therefore, did not injure the correctness of the re- 
port of the proceedings. The document, with the 





ee ee eee 


omission of which be was charged, was a letter for 
which he applied, without success, to the judge ad- 
vocate. ‘That gentleman had, indeed, explained the 
reasons which bad induced his refusal, but they did 
not appear to the accused to be conclusive. Lie was 
not disposed to attach censure hostilely, but he must 


complain, that, withall these pregnant circumstances, 


> 6 Se ee 2D nee ee ee 


} 


showing the nature of these mistakes, and the inno 
cence of the accused of any evil motive, the secreta- 
ry of the navy and the law officer of the court, should 
have thought the errors worthy to be made the sub- 
ject of @ grave charge before a court martial. He 
would not go more into cetail, with respect to this 
point. The court had the documents before it, and 
vould be directed by them in its decision. The 4th 


' specification brings up again disrespectful words, in 


the form of insinuations: thus insinuations and m- 
correct statements are referred to, without a single 
specification to show in whatthey consist. With re- 


serevids or ¢ the nese ate > ‘ . eae 4 @ out a. = ‘ eanentarey 1 avy co nas vat, sae ; 
currcud: some of them are stated tube mere abstracts; | gard to the secretary ofthe navy, he bad complained 
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¢o him. His letter also to the president, shows that 
the subject of it wasacomplaint. He is here charg- 
ed with disrespect to the court of inquiry, because 
he published the proceedings and found fault with 
them. If itwere necessary to justify himself from 
this charge, by showing the teniper of that court to- 
ward him, he could find sufficient ground on which to 
iustify himself. That he had cause of complaint was 
‘clear, from the fact that the court had placed him 
under an interdiction, and continued it, with stern 
and unrelenting severity, after he had explained 
away the cause. He had objected to the formation 
of that court—whether the objection was well or ill 
founded, he had a right to be heard—the court de- 
cided that it had no power to pronounce on its own 


| 


competency, but referred the question to the decision | 
of the secretary of the navy. He objected to this | 


course for reasons which he stated; and having 
the course of his remarks, used the term “inc: 
tency,” the court construed it as app!ring 
mental instead of its legal character, whereas i! 
would be seen, by refercnce to the letter of the ac 
cused, that it had reference only to the legal aw- 
thority and construction of the court. The court, 
however, proceeded on its own inferences. No com, 
munication, which the accused might offer, was to 
be received, until it should have been read by the 
judge advocate, and determined by him to be free 
from exception. It was then deliberated on by the 
eourt in conclave, to which the accused was not to 
be admitted. Had the accused submitted to this, he 
would have betrayed the right he possessed, of a di- 
rect communieation with the court, without the in- 
tervention of any intermediate power. If that court 
had thus miseonstrued the meaning of the accused, the 
present court would do him ihe justice to regard it 
in the light he had stated. The interdict and its 
eause were placed on the record of that court against 


him, and this constituted.a sutheient cause of com- 
plaint. 


InDeé- 


try ite 


On the subject of the right which every military 
man possessed, of making an appeal to the public, 
it would be impossible to deny it. Instances are nu- 


7 


difficulties might arise. He was deprived, by this refusal, of the 

privilege of confroming his accusers, and of interrogating and , 
cross-examining witnesses, summoned for his conviction. Sach 

testimony only as the committee chose to select was heard, and, 

when published to the world, declared a Janguage different from 

what the witnesses jutended. 

“By refusing the accused an opportunity to confront and cross- 
exainine witnesses, huw easily may be indulged m rancoruus invec- 
tive, and occasions sought to vent malignant and implacable re- 
sentment. Your respondent docs not pretend to assert that any 
thing of the kind oceurred during the present investigation; ‘bet, 
has barely adverted to it, as forming a portiow of the: evil conse- 

vences which tight arise from, so informal a method of inquity. 

‘0 adopt such a course, is to prostrate. the rules of judivial pro- 
ceedings. to violate every maxim of justice, and to wample down 
all the sacred guaranties of the constitution.” / 

“The committee, whilst adverting to the origin of the Seminole 
war, have omitted to enumerate the Spanish and Indien ageres- 
sions on our rights, asa justification of the measures which were 
adopted in its prosecution. They have rather employed paliiatives: 
for the outrages of the enemy, and given an aggravated aspect to 
the measures Which were adopted for the ce and security of 
| our frontiers. Add to this, the sanner in which the testimony was 
_ eo lceted—the misvonception of facts, and incorrect strgauments 

contained ip the report—the time at which it was published, and 
the style im whieh it was composed, and your respondent cannot 

rego the beliet that it evinecs an hostility to the executive, and 
to tlie culitary officers under his command.” 

‘“*After wll the above circumstances had transpired, and it ways 
supposed that the subject of the Seminole war had been finally 
disposed of in the house of representatives, your committee took 
it up with avidity, prosecuted it with an assiduity that was mexain- 
pled, and aninadverted upon the conduct of the executive and his 
official agents, in a manner which, it is believed, to’be altogether 
strange and novel. By reiterations of mal-conduct, they seem to . 
have evinced a disposition to stamp upon the whole transaction, 
and those connected with it, infamy and disgrace.” 

“Shonld the time ever arrive when a majority of any of the smpe- 
rior tribunals of the natien, influenced by party feelings, shall pro 
eeed to crinmate a public officer, or effect his removal, in order 
to create @ vacancy, or to gratily the ambition of a favorite parti- 
san, then may private resentinent, and the most angry passions, 
acquire an uubounded and dangerous control over their proceed- 
ings. Every sentiment of justice and humanity will be completely 
stifled, as Well as all regard fur the constitution and laws. The 
patriot will have ainple cause to tremble for the honor of his coun- 
try andthe perpetuity of her republican institutions. ‘The vene- 
rable fasric of our liberties, which bas been consecrated by the 
blood of our heroes and the wisdom of our sages, will be imminently 
endangered, if not entirely buried in ruins. 

* Phat the charges preferred should have becn published to the 
world, ata time to precivde uli investigation, is a circumetance 
but little calculated to impart consulation, or to quiet the alarms of 
reputation assailed. No other sentiment can be indulged, than 
that it was intended, by connteracting the decision of the house of 
representatives, previously made, to produce an unfavorabie im- 
pression on the public mind, before any thing could be offered as 
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merous, both here and in England, of appeals from 


an antidote to the impressions it wes intended to disseminate 


| twelve months have elapsed since the publication of the report; 


officers to the public, when they have imagined that) ali investigation las been necessarily postponed, and bence has 


injustice has been done to them by eourts. He would | 


advert to a single precedent, the value of which 
could not be misunderstood; and that is, between a 
‘egislative body and a high military officer. If there 
be a situation in which, more than in any other, a 
military officer feels the necessity of adopting a re- 
spectful phraseology, it is when speaking to the high 
legislature of his country. It is well known thet gen. 
Jackson, by his attack and conquest of the Floridas, 
drew on him a strict inquiry in both houses of con- 
gress. ‘The house of representatives had made a re- 
port, fully aequitting him of any criminality. The 
report made bythe senate was of an adverse charac- 


additional, Qumerited injury been sustained, The effect has been to 
excite prejudice, and thereby prevert that impartial examination 
which is essential to correct determination.” 

“So for as the committee have embraced, within their investi- 
gation, the original causes of the war; the withdrawal of the regu- 
lar troops from the froutiers of Georgia; the employment of vo- 
lunteers and friendly Indiens; the execution of Arhuthnot and 
Aimbrister; Uhe order to take possession of St. Augustine, and the 
reasons and motives of your respondent, in the conduct and ma- 
nagement of the war, it is bclieved to be an act of supergeregation, 
and a departure from sound practice. “Dhis objection is not made, 
by your respoudent, upon the ground that be considers bis con- 
duct vulnerable, or trom a wish to elude inquiry, but is barely 
Meativned as preeumotion of the strong disposiien Of your cote 
mittee to aflix censure upon his motives ane actious,” * 


Institute a comparison between this proceeding and that of the 





ter; and it was made so late in the session, that no 
opportunity was afforded to the general to justify, 
himself before the following session. He then pre-| 
sented a memorial, addressed to that elevated body, | 
and expressed in language so strong, that it became | 
9 question whether it ought to be received. On the| 
motion to print it, it was urged by some members, | 
that, to print if, was to give a sanction to Janeuage 
which was disrespectful to their character. It was, 
however, triumphantly decided to be a right which | 
every ettizen possessed to make his complaints in| 
hrm language. The accused here read the following 
Sentences from the memorial of general Jackson, in 
illustration ef the argument. 

“The manner in which the inquiry was con 
Miitee is believed to have been novel; a mass of testimony. t mhng | 
sriously to affect the r puration of ao individual, was collected; } 
and, although it was proposed, yet was an opportunity denied him | 


ot appearing hefore ther to offer ary scatenn qt ot explanation in 
o'8 power, ip relation to th» 





ducted by the eom- 


j take up the time of the courtin the inquiry, under what law 


,sueh a publeation. 


se subjects upon which doubts and | ePjoiued sece: cy. 


courtofanguiry. It would be next to wnpossible for any man to 


make a staletuent more Cecorous terms than that Which the ac- 


° 
‘ 


cused had made to Cie court of muiquiry. Corntesst this statement 


i with the memorial of gen. Jackson, avd look af the equsequences 


which resulted tothe twoauthours. “Heream I, (seid ¢1e accused) 
merely for roMunsiravng avainst the procecdinys of de court of 
MQuity—mercly fur uttering & complaint—bhere am I denoonced 
and subjected to # tedious and calling prosecution, prorra atetd 
for seven or eaght months. whole generai Jackson ws @:evaig to 
the highest piteh of publre favor, and os bow an ornament or atiat 
Very senate which he is surt-posed to bave ansulted.” 


Tr 
4 


‘She Sth specification charges the accused with having, wit'tont 
atitheurity, made pubie official conmrunications and ecrres Jon- 
dence. Wht are the cfficial communications, Ke. is net speciited 
Dhe only publications speeitied, are two im pubiic : 
the Nutiow.) Luteileenerr and Natrgal Journal. 
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specification has been mare. 
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adiy.. When, fer some reasons of state or for some military pttr- | Ment, that a larger frigate should be prepared for him. After th}, 
se pose, the communication carries on its face an obligation to secrecy. | decision of com, Rodgers, m November, 1823, and the letters he 
Were these fettcrs commiauicated under the sanction of secrecy? | bad subsequently received, promising either a ship of the line or A 





ae 


eee 


Pa aed 





ie There is no evidenvte te proye any thing of che kind. | larger frigate, be Jeft it to the court to determine whether, whens 

Raee Were they, in thee macure, cuntidenual? and was the disclosure | he compianed, in 1824, on being ordered to go to his station ing 

ia of ubem likely to be followed by any tk consequences? If it were | siwall and insufficient vesset, and requested to remam until a suic. 

‘ahi admitecd that be had diselosed meters, which violated ceufidence alite vessel could be prepared, there was any thing in bis comp tainz 

a, imposed on bim. be would then be guilty of seandalous conduct, | which deserved the character of captious of soressonabie. He 

, | At unbecoming ap offeer,and might be tried on that charge, urfder a | had been ofteu promised; these promises had not been fulfilled; 
* ws specifie article. He would not take up the time of the court, m and the object of bis stmy at Washington, was to infuse that dct. 
; discussing whether be had acted with satiicient poiiteness and | vity into the department, which, he had reason w Uelicve, Would be 


ee 


i te oe 


woe Pte Be tre 





: 
: 
: 
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of having quitted the station without leave, he could justily 


courtesy, because be did not concede that the court bad any power | 
tu decide on these pomts; if it had, the evidence on the face of the 
letters would be sufficient fer him te refy on. He would, there- 
Yore, disuuss this point, in as geueral a manner as the specification 
under which tt was trought, was werded. 

He had thus gene through, though with much tediousness to 
to thuse Who had favored wath their attention the various ports 
which he had to urge in his defence. But he wished now to ad- 
vert, before he conciuded, to a ducument which was before the 
court: he meant the deposition of Mr. Monroe. If he understood 
thejgist of this matter, it was mtended so to strengthen the charges 
against bin, as to induce the president of the United States to hay 
him under some interdict, on suspicion of being guilty of some 
offence not developed. It was alleged thathe bad teft the West | 
Indian station. in 1824, without leave, and without apprising 
the secretary of the navy; that he had remained for some mouths 
at Washingtoa city, and that, when ordered to return to bis 
station, he displayed much reluctance to obey the order, and 
to the manner in which he was to return. As to the charge 





himself by the Jatter part of the instructions of the secretary 
of the navy, (Thompson), in which he was enjoined to adopt 
those measures which were best calculated to preserve the health 
of the squadron. Again, by a subsequent correspondence with 
the secretary, in wiuch he was authorized, by a carte blanche, 
xo return home when, and in what manner be pleased—a periiis- 
sion which the successor to the late secretary had never recalled. 
Whether the present secretary was aware of the extent of this 
disevetion, he could not say; but that he did not defend the conduct 
of the accused,on his return, to the president, either shows that he 
was notawate of it,or justifies me in my complaint of him, When 
he returned, in 1222, no censure was cast upon him, and when was 
she discretion revoked, on which he then acted. He bad not, how. 


the result of his presence on the spot. 
The only other part of the deposition of Mr. Monroe which ap- 


| pears to have beeu introduced, in order to produce any eifect, is 


that which relates to the interchange of personal civilities. “Dhe 
letter Which the accused addressed to Monurve,of the date of loch 
Mareh, was written with the desiga to detach, in the president’s 
mind, all official feelings from those which were of a private ¢ha- 
racter. Yet this was construed into a proposition tu explain hrs 
official ecouduct. He presumed that nothing but a very hasty pe 
rusal of his letter could have led Me. Monroe into a construction so 
erropeous and unwarratited. The only purpose tor which these offi- 
cial topics were introduced iato the letter was te explain aud apolo- 
gize for bis conduct iv not calling em the president. Thus he ex- 
plained the matter in bis second letter; and in this light, Mr. Moi- 
rue says, in his deposition, be ought to have viewed jt. Yet, notwith- 
standing this admission, he has deposited this correspondence ia 
the archives of the navy department. The accused could not but 
regard this conduct as extraordinary; but if Mr. Monroe was bim- 
self satistied with what he had done, it was not for him to remark 
further upon it. As to that part which states that Mr. Monree touk 
on himself the responsibility of all the orders which were issuci, 
tie accnsed had nothing to say. 

A question had been proposed to Mr. Monroe, whether there was 
not something singular in the eoaduct of the accused, in not ap 
proaching the president, without asking lave. ‘To some, this may 
be the ground oi an injurious supposivon; but as he was conscious 
of the purity of his motives and conduct, an apprehension of such 
a result would produce but a slight impression. His reputation 
stood too firmly, as well as too high, to be shaken by idle surmises. 
if be was one of those to whom the smiles of power were of any va. 
lue, he might take alarm atsuch a suggestion: but such was no? 
the construction of his character. In the letter of Mr. Monroe, he 
says that he conceived that it would be improper to receive the ac- 





ever, quitted the station, in 1824, without giving notice, but, by 
some fatality, the secretary did not receive the lever until the very 
day when the accused had arrived. He had desyatehed this letter 
by liewt. Legere; but it Was not material to go farther. it was 
proper aud polite that he should give notice, aud the department 
was aware of the reason which had prevevted the reevipt of the 
despecch in propertime. By some means, the presideut had taken 
up the idea that he had returned without leave. 


He had hoped, when other explanations were made, through 
com. Chauncey, that this, also had been explained. He had, after 
wards, been tiequently invited to the house of the president, but 
had declined to accept the invitation, because he felt that his feel 
jugs had been wounded. From the depositions which have been read, 
“t would seem that Mr. Monroe's miad is yet under a cloud on this 
subjects and of this, be had not, until now, even entertamed & $Us- 
piciom. ‘ibe report of the seeretsry of the navy, dated ist Dee. 
1524, appeareri to Lim to be a sufcient vindication of bin. He 
did apprehend that this report, made some five or six months alter 
his returh, Was a3 complete aud ample an eruneration as was ne- 
cessary» «As to the other impression ou the mind of the venerable 
gentieman Who latcly filled the office of presideat, which cefated 
fytbe tune of his delay in Washington, it would be seea by that 
report, Uist, during the whole of this period, he bad been actively 
employed. ‘The letters, also, which had been read to the Court Ob 
Fridsy would show how actively bis time bad been employed dur 
ing tat )ear. | te A 
iiehealth of the accused, in Cre manner of a palliation of lis con- 
duct; but he desired no palliation, Under the affliction of a se- 
vere sickness; under the oppression of a l.cal disorder, caused by 
the exfoliation of the hove of his shoulder; be was still alive to the 
duties which deveived tpon him, aud devoted every hour to active 
cibpooymens. 

Notwithst: nding the peremptory order he received to join the 
squadron ou bis station, he expect d to have been accomimotated 
witha ruoty frigate. When he received the order, he remon 


strated tu ghe departincnt; and that remousirance was bot Com: | 
i ceording to the showing ol the secre tary, the re was 


pleined of. 
noimmediate necessity for bis return. 
ted that piracy had diminishee, and our commerce h quired no 
ehereetic | iovement lo protectit. 
the charge of captivous complaint 


He wished to acquit Limself of 
‘The seerctary of the navy ap- 


prays t regerd it as trifling whether the commander of a squad: | 
roushail ge out in a vessel sufficiently large te give protectioa to 
hits flag—whether he procerés to sea ina galliot or aseventy-four, | 


Su éarly as Uie spring of 1823, be bad clearly shown the necessity 
of Raving - 


< 


tig subject, and reconnmended that a seventy-dour should be sent 


tis the station. 
. matt tial he shoul 


$ftiney out of # vessib Of Chat character 
‘avalletters, and onefrom Mr. Hay, the chie f clerk of thecepar 
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In his letter, Mr. Monroe seemed to speak of the | 


| 
ee ' 
it was every Where adinit- time Which had elapsed, aud the Weatment he had received, arc 
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larger vessel, With a view to the preservation of Ute 
be elth of the squadron, as weil as for other purposes. In the month 
ul November Of that year, com, Rodyers adopted all bis views on 


During the correspondence of the accused with tacts. 
t'y- d-partscit, ww 1241, various promiscs were held out to bias, 

be furnisbed witha ship of the line; but the 
bGutedapprat tiation made by Comers $3 AL that time, prevented the 
lt was adnitied, hy Se. 
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cused, while his conduct was unexplained. As he has given this 
statement under the solemm guarantee of an oath, he has, po donb 

spoken truly, and this must be regarded as the sule reason by which 
the president was swayed, 

The truth is, when the accused found himself under the frown or 
displeasure of the president, he attributed it to some offence in si yle, 
of which he had been guilty, or some other unaccountable pre ju- 
dice, which be wonld gladly have explained and corrected, so fat as 
he could have done so, without any surreuder of right. The presi- 
dent had taken up an impression that, in his conduct at Foxardo. 
the accused did not follow the dictates of his cool judgment,' weig>- 
ing what was due to the interests of his country; but that be had 
been under the influence of pique, because he had not been sent 
out «> bis stationin a larger vessel, and had made the descent on 
Foxardo wa tit of passion. 

Had the president known otherwise, it is but fair to presume 
that he would not have ordeved my reeail. It was, however, of 
nuhor importance in What degree of disfavor he stood with the 
executive, or any subordinate wember of the government. Uf he 
| had done his duty, thet was suf¥cient. He was vot the servan: 

of the government, obliged to bend to those who were placed in 
more elevated situations. ‘Phe only obligation he was under was 
to serve his country; but he was the slave of no government. Fe 
belonged to the people, and was the servant only of the people. 
There bad been a marked difference in the treatment of him 
aint of other officers, Which could not bat be manifest. The re- 
| porto! che proceedings at Foxardo was r ceived at the cepartment 
ol the 4th of December. Had any thing been wroug, the de 
partment would have mstantly recalled him. The letter of rc 
call, bowevcr, Was not dated until the 27th of December, the dev 
when the resolution of congress, calling on the +xecutive for in- 
formation on the subject, passed. He believed. but for that. the 
executive would have waited for his explanation. It was his mie 
fortune, not the fault of the executive, that the president con! 
| not brave the juguiry of the house of representatives, as it had 
cone that of the Senate in the case of gen. Jackson. Had an 
investigation taken place, even immediately after his return, bh 
should have easily justified bimselt. But, when the leneth of 











covs.idered, it will not be denied that he has a right to complain. 
One retnark more. It has been said, with respect to the suf 
ficiency of the charges and the legality of the offence, that the 
exc cuuve might have dismissed the accused, by a summary exer- 
‘cise of his power; that the very fact of preferring the charges is 


to be taken as evidence that the conduct of the accused is Censur- 
ed; aud that the cuurt has only to hear the facts and receive what 
is Olfcved in mitigation, The judge sdvocvte had decided that 
this Was a military offence, which a court-martiai could try—whe 
ther it could also punish, he had not said. He presumed it was in- 
tended that the court might sit as a court of inquest, to try the 
All he could say, was, the court must have absolute juris- 
diction or none. It his oflence is one which the executive ca 
punish, itis conclusive that this court cuu take no Cogaizance ot 
ite, “Lhas would be an anotoaly. Lt the presutet bas the power to 
punish, he eannot delegate that powcr. The power is, then, 
t- with him to panish and with tim alone. 
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